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1. INTRODUCTION

1. This is an arbitration between Her Majesty the Crown in Right of Ontario (as represented

by Treasury Board Secretariat) (the "Employer or "TBS") and the Ontario Public Service

Employees Union ("OPSEU" or the "Union") to decide the matters remaining in dispute

following collective bargaining for the first standalone collective agreement for the

Correctional Bargaining Unit.

2. The Parties have agreed to the appointment of William Kaplan (the "Arbitrator) in

accordance with Section 29.1 of the Crown Employees Collective Bargaining Act, 1993

("CECBA") (Employer's Book of Authorities, Tab 1). The Arbitrator has also been

appointed as the mediator in accordance in accordance with Section 29.4(2) of CECBA.

3. The Employer and OPSEU agree that each party shall have a full opportunity to present

its arguments and make submissions pertaining to the outstanding matters in dispute.

4. In accordance with Section 29.7(2) of CECBA, in making a decision or award, the

Arbitrator shall take into consideration all factors he considers relevant, including the

following enumerated criteria:

(a) The employers ability to pay in light of its fiscal situation.

(b) The extent to which services may have to be reduced, in light of the decision or

award, if current funding and taxation levels are not increased.

(c) The economic situation in Ontario.

(d) A comparison, as between the employees and other comparable employees in

the public and private sectors, of the terms and conditions of employment and

the nature of the work performed.

(e) The employers ability to attract and retain qualified employees.

5. The Employer requests full reasons for any decision issued by the Arbitrator.

6. As the Parties have already agreed to several non--monetary items (as outlined in

Section 4 of this brief), the Employer requests that the Arbitrator incorporate by

reference these items in his award.
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7. The Employer made considerable and meaningful efforts to reach a collective

agreement prior to engaging in mediation-arbitration, having completed 52 days of

collective bargaining spanning across almost six months. Despite these efforts, it

became abundantly clear immediately after commencing monetary discussions in April

of 2018 that the Parties were very far apart on monetary items and that resolution of a

new collective agreement would not be achieved.

8. The Employer's efforts included its commitment to negotiating public sector collective

agreements, including for the Correctional Bargaining Unit, that are consistent with the

Province's fiscal situation and with recent agreements reached in the Ontario Public

Sector COPS") and Broader Public Sector ("BPS"). These agreements are described in

Section 5 of this brief.

9. The Employer respects and values the critical services performed by Correctional

Bargaining Unit employees. Correctional Bargaining Unit employees work hard every

day in our communities to keep us safe and we acknowledge the difficult challenges they

face. The Employer also recognizes the critical importance of avoiding labour

disruptions by the Correctional Bargaining Unit while providing a meaningful alternative

to the right-to-strike.

10. The Employer's objective is to reach a collective agreement that is both fair and

reasonable to members of the Correctional Bargaining Unit, and fiscally responsible to

the public and the taxpayers of Ontario. Moreover, the Employer recognizes that the

outcome reached for the Correctional Bargaining Unit may impact settlement trends

within the OPS. The Employer therefore seeks measured and justifiable compensation

control.

11. The Employer proposes the following with respect to the collective agreement:

(a) A term from January 1, 2018 to December 31, 2021;

(b) Across-the-board salary increases of 1.5% in the first year of the collective

agreement, with increases not to exceed an average annual fiscal cost of 1.5% in

any year thereafter;
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(c) Implementation of administrative benefit changes (i.e. a prior authorization plan

and an annual dispensing fee frequency cap for prescription drug benefits) to

offset the cost of psychological services support (i.e. package);

(d) Change the collective agreement definition of "overtime to mean "an authorized

period of work calculated to the nearest half-hour and performed on a scheduled

working day in addition to the regular working period, or performed on a

scheduled day(s) off, calculated over a period of two pay periods by reducing

total overtime hours worked during such period by the sum of scheduled hours

less hours worked";

(e) The number of paid union leaves for collective agreement negotiations shall not

be diminished or increased; and

(f) Establishing a Joint Post-Traumatic Stress Disorder ("PTSD") Prevention and

Mental Health Committee.
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2. OVERVIEW OF THE OPS, THE MINISTRY OF COMMUNITY SAFETY AND
CORRECTIONAL SERVICES, THE MINISTRY OF CHILDREN, COMMUNITY AND
SOCIAL SERVICES, AND THE OPSEU CORRECTIONAL BARGAINING UNIT

2.1 The Ontario Public Service and its Bargaining Agents 

12. The Crown in Right of Ontario, as represented by TBS, has authority over salary and

benefits for all OPS employees.

13. As of December 31, 2018, approximately 84% of all OPS employees were represented

by one of seven OPS bargaining agents.

14. OPSEU is the largest bargaining agent in the OPS, representing over 30,000

employees.

15. Correctional Bargaining Unit employees are spread across two Ministries:

(a) Ministry of Community Safety and Correctional Services; and

(b) Ministry of Children, Community and Social Services (formerly Ministry of

Children and Youth Services).

2.2 Ministry of Community Safety and Correctional Services

16. The Ministry of Community Safety and Correctional Services ("MCSCS") ensures that

Ontario's communities are supported and protected by law enforcement, and that public

safety and correctional systems are safe, effective, efficient and accountable.

17. The MCSCS's responsibilities fall into three general categories:

(a) Correctional Services:

(i) establishes, maintains, operates and monitors Ontario's adult correctional

institutions and probation and parole offices

(ii) oversees adult offenders under parole supervision

(iii) provides programs and facilities to help rehabilitate offenders
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(iv) ensures the safety of individuals placed in the correctional system while

safeguarding their human rights

(b) Public Safety and Security:

(i) maintains the security of Ontario by coordinating public safety initiatives

among municipal, fire and emergency services organizations within and

outside the Province

(ii) delivers grant programs and promotes partnerships to minimize or

eliminate hazards to people or property through:

(A) public education initiatives

(B) emergency measures

(C) scientific investigations

(D) coordination of fire safety services and the coroners system

(c) Policing Services:

(i) oversees policing services throughout Ontario, including the Ontario

Provincial Police ("OPP")

(ii) licenses, regulates and investigates the activities of private investigation

and security agencies and their employees in Ontario

2.3 Ministry of Children, Community and Social Services (formerly the Ministry of
Children and Youth Services 

18. The Ministry of Children and Youth Services ("MCYS") was created in 2003, with the

primary aim of aligning and integrating a diverse range of services cutting across the

developmental stages of children and youth. These services were previously delivered

by the Ministries of Community and Social Services, Health and Long-Term Care, and

Community Safety and Correctional Services.

19. MCYS was founded with the over-arching objective of achieving better outcomes and

better service experiences for children, youth and their families across Ontario.

20. The Youth Justice Services Division became part of MCYS in the spring of 2004.
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21. The new Ministry of Children, Community and Social Services ("MCCSS") combines the

former MCYS, the Ministry of Community and Social Services and a segment of the

Ministry of Citizenship and Immigration.

22. Some of the programs that comprise the new MCCSS include: Social Assistance;

Children's programs (including for children with autism and other special needs); Child

Welfare; Citizenship and Immigration; Women's Issues; Youth Opportunities; Youth

Justice; the Family Responsibility Office; Poverty Reduction; Developmental Services,

Violence Against Women; Human Trafficking; and Human Services Integration.

23. The mandate of the Youth Justice Services Division includes the detention, incarceration

and community supervision of young persons aged 12 to 17 at the time of offence. The

majority of youth are under terms of community supervision; others are held in open and

secure custody/detention facilities. The Youth Justice Services Decision strives to be a

leader in youth justice through the provision of a continuum of rehabilitative programs

which, in partnership with the community, address criminogenic-risk factors in order to

reduce youth re-offending rates, reintegrate youth and meet public safety needs.

2.4 OPSEU Correctional Bargaining Unit Collective Bargaining Framework

24. CECBA provides for collective bargaining for the OPS and designated Crown agency

employees. The collective bargaining framework for the Correctional Bargaining Unit is

set out under CECBA.

25. Section 22 of CECBA defines the designated bargaining units with respect to collective

bargaining for OPS employees covered under CECBA:

(a) The Correctional Bargaining Unit — the bargaining unit that was formerly Unit II —

Corrections Bargaining Unit, as set out in Order in Council 243/94 and as

modified from time to time by the collective agreement that applies to the

members of the unit.

(b) The Engineer Bargaining Unit — the bargaining unit as set out in the collective

agreement that applies to the members of the unit;

(c) The Fourth Bargaining Unit — the bargaining unit that was formerly Unit VII —

Seventh Bargaining Unit, as set out in Order in Council 243/94 and as modified
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from time to time by the collective agreement that applies to the members of the

unit.

(d) The Unified Bargaining Unit — the bargaining unit that was formerly composed of

the following units, as set out in Order in Council 243/94 and as modified from

time to time by the collective agreement that applies to the members of the unit:

(i) Unit I — Administrative Bargaining Unit

(ii) Unit III — Institutional & Health Care Bargaining Unit

(iii) Unit IV — Office Administration Bargaining Unit

(iv) Unit V — Operational & Maintenance Bargaining Unit

(v) Unit VI — Technical Bargaining Unit

26. In addition, there are other OPS bargaining agents, which are not recognized under

CECBA, but are either recognized by a different statute or have voluntary recognition

agreements which govern the collective bargaining relationship.

27. Pursuant to Section 24(1) of CECBA, OPSEU is recognized as the exclusive bargaining

agent for employees in the Unified and Correctional Bargaining Units. Each of these

bargaining units has its own standalone collective agreement.

28. The OPSEU Unified Bargaining Unit membership comprises approximately 25,500

employees. The current collective agreement for OPSEU's Unified Bargaining Unit

expires on December 31, 2021 (Employer's Book of Exhibits, Tab A).

29. The Correctional Bargaining Unit membership comprises approximately 8,200

employees.

30. Approximately 6,200 of these employees mainly work directly with adult and young

offenders. These employees include correctional officers, youth services workers,

probation officers, and probation and parole officers.

31. The other Correctional Bargaining Unit employees are headquartered in correctional and

youth justice workplaces and include office administration staff, food service staff,
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nurses, maintenance staff and social workers. This group of approximately 2,000

employees transferred from the OPSEU Unified Bargaining Unit into the Correctional

Bargaining Unit effective January 1, 2018 pursuant to the December 15, 2016

agreement between the Parties and a further dated January 23, 2018 (Employer's Book

of Exhibits, Tab B).

32. Part 111.1 of CECBA applies in respect of collective bargaining for the Correctional

Bargaining Unit.

33. Section 28 of Part 111.1 of CECBA requires that if a conciliation officer appointed under

Section 18 of the Labour Relations Act, 1995 (the "OLRA") is unable to effect a collective

agreement for the Correctional Bargaining Unit within the time allowed under Section 20

of that Act, the following rules apply:

(a) The Minister shall forthwith by notice in writing inform each of the parties that the

conciliation officer has been unable to effect a collective agreement.

(b) Sections 19 and 21 of the Labour Relations Act, 1995 do not apply.

(c) The matters in dispute between the parties shall be decided by arbitration in

accordance with this Part.

34. Accordingly, interest arbitration is the final dispute mechanism in the event of a collective

bargaining impasse between the Employer and the Correctional Bargaining Unit.

35. In contrast, the collective bargaining framework for other OPS employees governed by

Part III (Collective Bargaining) of CECBA, including OPSEU's Unified Bargaining Unit,

provides for the right to strike in the event of a collective bargaining impasse.

2.5 Evolution of the Correctional Bargaining Unit

36. Following the introduction of CECBA in 1972, membership of the then-Civil Service

Association of Ontario ("CSAO") sought a more formal union structure and approach. In

1975, the delegates approved the change of name from CSAO to OPSEU, and OPSEU

passed a new constitution which forms the basis of OPSEU's current constitution

(central model offset by a regional political structure and elections for senior officers).
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37. In 1977, there was one collective agreement for the OPSEU bargaining unit, with eight

categories contained within the unit. Each OPSEU category elected representatives

who negotiated wages with the Employer for their respective category. An OPSEU

negotiating team representing all of the categories negotiated with the Employer at a

central table all other terms and conditions of employment.

38. An illegal strike in 1979 was resolved by an arbitrated settlement under which

Corrections became a separate ninth category. The Corrections category was created

by moving classifications from the Institutional Care Services category to the new

Correctional Services category. The classifications that moved included Correctional

Officer, Recreation Officer, Industrial Officer and other institution-based classifications,

as well as the Attendant, Oak Ridge classifications from the Ministry of Health. The

classifications in the Correctional Services category were largely unique to the category.

39. In the next round of collective bargaining, Correctional Officers received a 27 per cent

wage increase.

40. Changes to CECBA in 1993 provided the OPS bargaining agents under CECBA with the

right to strike. Those changes also resulted in the formerly nine categories (which had

shrunk to eight categories in the 1980s) being consolidated into six bargaining units,

comprised of a Correctional Bargaining Unit plus five other units.

41. By agreement, the Probation Officer classifications were moved out of the Administrative

Services bargaining unit into the Correctional Bargaining Unit. From that point forward,

the Probation Officer classifications were unique to the Correctional Bargaining Unit.

42. In 2001, the Parties agreed to consolidate the six OPSEU bargaining units into two

bargaining units — the Correctional Bargaining Unit and the Unified Bargaining Unit (the

latter consisting of the other five bargaining units) - for the next collective agreement

beginning in 2002.

43. In 2002, a new bargaining unit for OPPA civilian employees was created after an

employee representation vote was conducted and former OPSEU-represented

employees who worked for the OPP were transferred into the newly created OPPA

civilian bargaining unit.
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44. In 2016, the Parties agreed, effective January 1, 2018, to transfer OPSEU-represented

positions and incumbents in the Unified Bargaining Unit who were headquartered in

correctional institutions, youth facilities, probation officers, probation and parole offices

and the Ontario Correctional Services College into the Correctional Bargaining Unit

(Employer's Book of Exhibits, Tab B). All of the classifications related to the positions

that moved over to the Correctional Bargaining Unit continue to exist in the Unified

Bargaining Unit.
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3. OVERVIEW OF PREVIOUS ROUNDS OF BARGAINING

45. The outcomes of the previous rounds of collective bargaining are highly relevant to this

interest arbitration.

46. The terms and conditions negotiated in these past rounds have contributed to the

current robust state of the Correctional collective agreement, and demonstrate (as

described in Section 7 below) a pattern of comparable treatment of Correctional

Bargaining Unit employees and members of the Unified Bargaining Unit with respect to

wages and benefits. These previous agreements therefore set the stage for the current

set of negotiations.

3.1 2008 Collective Bargaining 

47. The 2008 round of collective bargaining resulted in a four-year collective agreement for

the term from January 1, 2009 to December 31, 2012 (Employers Book of Exhibits, Tab

C).

48. The same across-the-board salary increases were negotiated for the Unified and

Correctional Bargaining Units:

(i) January 1, 2009 — 1.75%

(ii) January 1, 2010 — 2%

(iii) January 1, 2011 — 2%

(iv) January 1, 2012 — 2%

49. There were also special adjustments for employees in both the Unified and Correctional

Bargaining Units, including for all steps in the Correctional Officer 1, 2, 3 class series.

3.2 2013-2014 Collective Bargaining 

50. The 2013-2014 round of collective bargaining resulted in a two-year collective

agreement for the term January 1, 2013 to December 31, 2014 for each of the Central,

Unified and Correctional agreements comprising the OPSEU collective agreement

(Employers Book of Exhibits, Tab D).
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51. The Central Agreement covered both the Unified and Correctional Bargaining Units, and

was voted on by both units.

52. The Unified Bargaining Unit agreement applied to and was voted on by the Unified

Bargaining Unit only.

53. The Correctional Bargaining Unit agreement applied to and was voted on by the

Correctional Bargaining Unit only.

54. The Correctional Bargaining Unit agreement was marginally ratified, with OPSEU's

6,000 Institutional and Community Correctional workers ratifying their portion of the

contract by slightly less than a 2/3 majority.

55. The dominant themes of the 2013-2014 agreement complied with the Government's

fiscal plan at the time, which included compensation restraint and increasing operational

efficiency and flexibility.

56. Key provisions of the agreement, applicable to both the Unified and the Correctional

Bargaining Unit employees, included:

(a) Two year term.

(b) Zero across-the-board increases for the duration of the collective agreement.

(c) Continued movement through the wage grid (offset by cost savings elsewhere in

the collective agreement).

(d) New hires start rate 3% below the current first step of the existing wage grid.

(e) Elimination of weekend shift premium with savings used to fund an increase of

$0.85 per step in all classifications that had been in receipt of weekend shift

premium.

(f) Newly established committees:

(i) Health and Productivity Program Sub-Committees

(ii) Offender Transportation Sub-Committee
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(iii) Peer Mentorship Program for Institutions and Facilities &

Probation/Probation and Parole

(iv) Use of Force Sub-Committees

(v) Mental Health Training

(vi) Alternative Discipline Review Process Committee

(vii) Backfills in Community Services

Elimination of termination pay upon retirement for employees hired after on or

after January 1, 2013.

(h) Short-term sickness pay for absences over and above six days of illness reduced

from 75% pay to 66 2/3% pay.

Employee-driven job security process for redeployment and recall.

(j) Improved employee exit options to facilitate reduction in size of OPS.

(k) Streamlined grievance procedure.

3.3 2015-2017 Collective Barciaininq 

57. The 2015-2017 round of collective bargaining resulted in three-year Central, Unified and

Correctional Bargaining Unit agreements (Employer's Book of Exhibits, Tab A).

58. The Central Agreement covered members of both the Unified and Correctional

Bargaining Units, and was voted on by employees in both units.

59. The Unified Bargaining Unit agreement applied to and was voted on by the Unified

Bargaining Unit only.

60. The Correctional category agreement applied to and was voted on by the Correctional

Bargaining Unit only.

61. Collective bargaining commenced on November 20, 2014 and a tentative agreement

was reached for the Central and Unified agreements on September 22, 2015. OPSEU
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Central and Unified ratification occurred on October 30, 2015. The Central Agreement,

which covered members of the Unified and Correctional Bargaining Units, was ratified by

67%. Comparatively, the Unified Bargaining Unit agreement, which was not voted on by

Correctional Bargaining Unit members, was ratified by 78% of the voting membership.

62. A tentative agreement for the Correctional Bargaining Unit was reached on November

24, 2015. The tentative agreement included a commitment to pursue legislative

changes in order to provide the Correctional Bargaining Unit with a standalone collective

agreement and access to interest arbitration in lieu of the right to strike in the event of

collective bargaining impasse.

63. The tentative agreement also provided monetary items nearly identical to those in the

previously ratified Unified category agreement, including:

(a) Wage increases:

(i) 2015 — 0%

(ii) 2016 — 0%

(iii) 2017 —1.4%

(b) Salary progression (merit increases) freeze from January 1, 2016 to December

31, 2017.

(i) Lump sum payment of 1.4% of "earned base salary" for all members of

the bargaining unit as of January 1, 2016.

64. The tentative Correctional agreement included two other key provisions: (1) a new

temporary entitlement to Administrative Compensating Leave ("ACL"), which provided

regular and fixed-term employees with 36 hours of compensating leave, pro-rated for

part-time employees, on January 1, 2016 and again on January 1, 2017; and (2)

reinstatement of employees' ability to accumulate compensating time off for overtime

worked, but with specific restrictions related to the number of days that could be

accumulated and timelines for payout.

65. The tentative Correctional agreement also incorporated the Parties' agreement to create

a standalone Correctional Bargaining Unit collective agreement with a term commencing
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January 1, 2018, which would govern all terms and conditions of employment for

employees in the Correctional Bargaining Unit (i.e. the Correctional Bargaining Unit

would no longer share central terms with the Unified Bargaining Unit) and provide

access to interest arbitration in lieu of the right to strike in the event of collective

bargaining impasse.

66. The tentative agreement was rejected by Correctional Bargaining Unit members on

December 10, 2015, with members of the Correctional Bargaining Unit voting 67%

against the tentative agreement.

67. On December 24, 2015, the Ministry of Labour issued a "No Board" report at OPSEU's

request. This resulted in a legal strike or lockout position effective 12:01 am on January

10, 2016.

68. The Parties resumed negotiations on January 8, 2016. On January 9, 2016, they

reached a final agreement for the Correctional Bargaining Unit (Employer's Book of

Exhibits, Tab E).

69. In that agreement, the Employer committed to pursuing legislative changes to CECBA to

allow the Parties to negotiate a future standalone collective agreement for the

Correctional Bargaining Unit. These legislative changes were introduced on November

16, 2016, as part of Bill 70, Building Ontario Up for Everyone Act (Budget Measures),

2016 and received Royal Assent on December 8, 2016 (Employer's Book of Authorities,

Tab 2). The legislative changes included providing binding interest arbitration as the

dispute resolution mechanism rather than the right to strike in the event of a collective

bargaining impasse for the Correctional Bargaining Unit. The legislative changes also

created a standalone collective agreement for the Correctional Bargaining Unit with a

term commencing January 1, 2018.

70. The Correctional Bargaining Unit agreement incorporated the previous tentative

agreement that was rejected, but also included a number of amendments to the rejected

agreement. More importantly, the final agreement included an agreement to refer

certain matters in dispute to interest arbitration.

71. The matters in dispute that were referred to interest arbitration included:

(a) Special wage adjustments for 2016 and 2017; and
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(b) Application of a salary progression freeze for 2016 and 2017 (Employers Book of

Exhibits, Tab E).

72. On May 26, 2016, Arbitrator Kevin Burkett issued an interest arbitration decision

providing for implementation of a salary progression freeze for the Correctional

Bargaining Unit in 2016 and 2017 (i.e. same as the Unified Bargaining Unit), and special

wage adjustments of 3% for correctional staff and 2% for probation staff effective

January 1, 2017 (Employer's Book of Authorities, Tab 3).

73. On August 18, 2016, Arbitrator Burkett issued a supplementary award to address two

specific issues that arose between the Parties during implementation of the May 26,

2016 award, which included:

• Whether all employees in the bargaining unit were entitled to special adjustments;

and

• Whether the salary progression freeze for 2016 is effective January 1, 2016 or from

the date of the award (Employers Book of Authorities, Tab 3A).

74. With respect to the special wage adjustment issue, Arbitrator Burkett clarified that all

positions in correctional facilities would be provided the 3% special wage adjustment. Of

note, Arbitrator Burkett included as part of his rationale that evidence had not been

presented to suggest that there would be classifications that would not qualify.

3.4 2017 Collective Agreement Extension Discussions 

75. On June 2, 2017, the Employer and OPSEU engaged in early discussions of a potential

collective agreement extension for the Unified and Correctional Bargaining Units.

76. The Parties reached tentative four year extension agreements for the Unified and

Correctional Bargaining Units on the same day (Employer's Book of Exhibits, Tab F).

77. The tentative four year extension agreement reached by the Employer and OPSEU for

the Correctional Bargaining Unit provided for the following across-the-board wage

adjustments:

(a) 1.5% ATB (July 1, 2017 or date of ratification, whichever is later)
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(b) 1.0% ATB (January 1, 2019)

(c) 1.0% ATB (July 1, 2019)

(d) 1.0% ATB (January 1, 2020)

(e) 1.0% ATB (July 1, 2020)

(f) 1.0% ATB (January 1, 2021)

(g) 1.0 ATB (July 1, 2021)

78. The tentative four year extension agreement reached by the Employer and OPSEU for

the Unified Bargaining Unit provided for across-the-board wage adjustments identical to

those agreed to for the Correctional Bargaining Unit.

79. The Unified and Correctional tentative extension agreements were put to the respective

memberships for a vote. The Unified extension agreement was approved by 81.7% of

voting Unified Bargaining Unit members. The Correctional extension agreement was

rejected by 94.7% of voting Correctional Bargaining Unit members.

80. The Employer and AMAPCEO subsequently reached a tentative four year extension

agreement in June 2017 (Employers Book of Exhibits, Tab G). The AMAPCEO

extension agreement was ratified on June 28, 2017. The AMAPCEO extension

agreement provided across-the-board wage increases essentially identical to those

agreed to by OPSEU for the Unified and Correctional Bargaining Units:

(a) 1.5% ATB (October 1, 2017)

(b) 1.0% ATB (April 1, 2019)

(c) 1.0% ATB (October 1, 2019)

(d) 1.0% ATB (April 1, 2020)

(e) 1.0% ATB (October 1, 2020)

(f) 1.0% ATB (April 1, 2021)
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(g) 1.0 ATB (October 1, 2021)

81. Thus, the OPSEU Unified Bargaining Unit and AMAPCEO extension agreements

provided salary and wage adjustments that were equivalent to an annualized fiscal cost

of 1.5% over the length of the agreements. The outcomes of these agreements are

consistent with current wage trends, and with the need for a balanced approach to

managing compensation. They are also consistent with the tentative extension

agreement negotiated for the Correctional Bargaining Unit, which was rejected by the

membership.

82. Additionally, the OPSEU Unified Bargaining Unit and AMAPCEO negotiated minor

changes to their collective agreements, including:

(a) Out-of-country medical coverage, special and compassionate leave entitlement

expansion and Psychological Services improvements (OPSEU Unified

Bargaining Unit, not AMAPCEO).

(b) Agreement with the OPSEU Unified Bargaining Unit and AMAPCEO to phase out

the Attendance Support and Management Program effective January 1, 2018.
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4. OVERVIEW OF CURRENT ROUND OF COLLECTIVE BARGAINING

4.1 Overview of Current 2017-2018 Negotiations 

83. Given the previous rounds of collective bargaining, including the recent rejection of the

tentative extension agreement and expectations associated with the first standalone

collective agreement governing all terms and conditions for the Correctional Bargaining

Unit, the Employer fully expected this round of collective bargaining with the OPSEU

Correctional Bargaining Unit to be challenging. Nevertheless, there was an expectation

that the Parties would work together to reach mutually beneficial outcomes that would

address bargaining unit members' interests while respecting the current fiscal

environment, as other OPS unions and associations have done.

84. On November 15, 2017, the Employer's bargaining team and OPSEU's Correctional

bargaining team met to commence negotiations. The Employer had anticipated

exchanging non-monetary proposals at the outset of negotiations; however, OPSEU

wanted to focus discussions on outstanding issues related to editing of the standalone

Correctional Bargaining Unit collective agreement (e.g. union leaves) before committing

to tabling their non-monetary proposals. As a result, opening proposals were not

exchanged by either party and were deferred to a later date.

85. On December 5, 2017, as part of its opening statement, the Employer gave an extensive

overview of the recent labour market trends, including recent collective agreements that

had been negotiated in the OPS and BPS. The Employer made it clear that a number of

risks still existed regarding the Government's fiscal plan.

86. The Union's opening statement emphasized that it was time for the Employer to move

away from austerity and net-zero measures. OPSEU indicated that it is seeking

significant wage catch-ups and improvements to pensions and benefits, and insisted

that, in the Union's view, the Employer must invest in the correctional system to fix

systemic problems.

4.2 Non-Monetary Issues Negotiations

87. Following opening statements, at OPSEU's request, the Parties exchanged opening

proposals on non-monetary items only.
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88. The Employers opening non-monetary proposal included a modest number of items

(Employers Book of Exhibits, Tab H). OPSEU tabled an extensive number of opening

non-monetary items (upwards of 85 items, including sub-components of proposals), a

number of which, in the Employers view, had monetary impacts (Employers Book of

Exhibits, Tab 0.

89. Initially, progress was slow and incremental on non-monetary issues due in part to the

large volume of opening non-monetary proposals presented by OPSEU. The Employer

repeatedly asked OPSEU to table its monetary proposals because without them in hand,

it was proving difficult to make substantive progress on outstanding issues.

90. Between March 2018 and mid-April 2018, OPSEU outlined eight key non-monetary

proposals. OPSEU indicated that once those proposals were resolved, it would table its

monetary proposals. The Parties were able to make substantive progress, reaching

agreement on a number of OPSEU's non-monetary proposals.

91. By April 19, 2018, through agreement or withdrawal, the Parties had resolved almost all

key non-monetary issues. Tab J of the Employer's Book of Exhibits sets out an

itemization of OPSEU's non-monetary proposals identifying what has been withdrawn,

agreed-to by the Parties or is outstanding,

92. Some of the key non-monetary issues agreed to by the Parties included:

(a) Compensating Time Off ("CTO") Accrual — permitting employees the ability to

take compensating time off (in lieu of overtime pay) up to a maximum number of

hours.

(b) Consolidation/Elimination of Various Ministry Sub-Committees — various

Ministry sub-committees in the collective agreement were consolidated or

eliminated.

(c) Ministry of Community Safety and Correctional Services Provincial

Overtime Protocol — changes were made to provide for greater flexibility.

(d) Offender Transportation Review — agreement to discuss offender/youth

transportation service delivery at respective Ministry employee relations

committees.



-21 -

(e) Provincial Fixed-Term Transfer List — developing a provincial fixed-term

employee list for consideration of fixed-term transfer opportunities.

(f)

(g)

Application of Certain Collective Agreement Articles to Fixed-Term

Employees — agreement that certain collective agreement articles applying to

regular employees apply to fixed-term employees, for example ability for fixed-

term employees to participate in Ministry sub-committees.

Fixed-Term Seniority — a process for roll-overs of fixed-term employees into

regular positions after certain thresholds are met.

(h) Elimination of Shift Divisions

93. As stated in Section 1 above, the Employer requests that the Arbitrator incorporate by

reference all non-monetary agreed-to issues between the Parties in any resulting award.

4.3 Monetary Issues Negotiations 

94. Monetary discussions commenced on April 20, 2018. It was abundantly clear from the

outset that the Parties' monetary proposals were very far apart.

95. OPSEU indicated that it was seeking:

(a) across-the-board (ATB) wage increases;

(b) significant special wage adjustments; and

(c) a number of other forms of compensation improvements (e.g. improvements to

time off provisions, benefits, and pensions.

96. The cost over a four year term of the monetary proposal that OPSEU put forward during

monetary discussions would increase costs by more than 75%, which represents over

$500M added to base. These requested improvements would add significantly to the

already very high compensation figure.

97. During monetary negotiations, the Employer made key suggestions to offset some of the

additional costs of OPSEU's proposals:

(a) Administrative Savings — Insured Benefits
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(b) Salary progression delay for new hires

98. To date, OPSEU has not accepted any of the Employer's monetary offset proposals.

This makes it impossible to negotiate an agreement, given the volume and high cost of

items OPSEU is seeking. OPSEU has also failed to suggest alternative proposals to

offset the steep compensation increases and costly improvements the Union has

proposed. Despite this, the Employer has consistently communicated its willingness and

openness to consider any ideas or proposals brought forward by OPSEU.

99. The Employers position is consistent with the approach the Government has taken with

its other bargaining groups.



TAB 5
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5. CURRENT ENVIRONMENT OF COMPENSATION

5.1 The Government's Fiscal Plan 

100. The Government of Ontario's economic strategy is predicated on controlled spending,

investment in infrastructure and the management of provincial debt. All elements need

to work in concert to ensure that Ontario's economy continues to grow.

101. Managing Transformation: A Modernization Action Plan for Ontario, September 21, 2018

(the "Line-by-Line Review", Employer's Book of Exhibits, Tab K) identifies labour as the

single largest expenditure across the Ontario Government at $71 billion annually. A 1%

increase in compensation means an additional $710 million in annual expenditures

(Line-by-Line Review, Employer's Book of Exhibits, Tab K at page 27).

102. Over the past several years, the Provincial Government has been successful in

moderating wage growth across the OPS and BPS. Through a deliberate approach to

managing compensation, the Government has met its fiscal commitments without

compromising the quality of critical public services.

103. The Government continues to take a balanced approach to managing compensation.

This approach recognizes the need to maintain a stable, flexible and high-performing

public-sector workforce that supports the Government's transformational priorities and at

the same time ensures that public services continue to remain affordable.

104. Going forward, the Government will focus on addressing longer-term workforce

challenges that affect the sustainability of public services. Sector- and service-wide

transformation opportunities will underpin the development of a dynamic and skilled

public-sector workforce that is best positioned to meet the needs of Ontarians, now and

in the future.

5.2 Public Policy and Fiscal Restraint

105. There is a continuing need for fiscal restraint on the part of the Government, particularly

in light of the difficult economic realities facing the Province. Fiscal restraint has affected

and is continuing to affect a broad range of groups who are paid, directly or indirectly, by

the Province, as well as citizens who utilize Government services.
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106. Legislation, specifically the Broader Public Sector Executive Compensation Act, 2014

and its Regulations, reflects a need for and a policy of fiscal restraint. While the

Employer does not suggest that this Arbitrator is required to follow the directions

contained in this legislation when determining appropriate compensation for Correctional

Bargaining Unit members, it is relevant to the Arbitrators consideration of the relevant

factors, including the Employers ability to pay in light of its fiscal situation, the economic

situation in Ontario and the principle of replication.

(a) Broader Public Sector Executive Compensation Act, 2014

107. The Broader Public Sector Executive Compensation Act, 2014 (Employers Book of

Authorities, Tab 4) came into force on March 16, 2015. The legislation authorizes the

Government to establish executive compensation frameworks by regulation. Designated

organizations include hospitals, universities, colleges, school boards and Government

agencies.

108. Under the authority of this Act, the Government requires designated employers to cap

the salary and performance related payments to designated individuals at no more than

the 501h percentile of appropriate comparators, and prohibits signing bonuses, cash

housing allowances and pay in lieu of perquisites. The Act also ensures that BPS

organizations remain accountable and transparent in their administration of executive

compensation.

(b) Compensation Framework Regulation

109. Ontario Regulation 406/18: Compensation Framework (the "Regulation") under the

Broader Public Sector Executive Compensation Act, 2014 (Employer's Book of

Authorities, Tab 5) came into effect on August 18, 2018. The Regulation freezes the

compensation paid to designated executives covered by the Broader Public Executive

Compensation Act, 2014 by setting out rules regarding (i) salary, (ii) performance-related

pay, and (iii) other compensation elements.

110. The Regulation freezes designated executives' salaries at the salary that was in effect

as of August 13, 2018 (the "Effective Date"), with varying methods of determining the

salary if the position was vacant or not yet created as of the Effective Date. The

Regulation prohibits any salary increases beyond that level.
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111. Performance-related pay is also impacted. The Regulation requires designated

executives' "pay envelope" to be less than or equal to the employers performance-

related pay envelope. The employers performance-related pay envelope is the total

amount of performance-related pay disbursed during the most recent pay year before

the Effective Date for the designated executives who occupied their positions as of that

date, with varying methods of determining the salary if the position was vacant or not yet

created as of the Effective Date.

112. With respect to "other elements of compensation", each element of compensation other

than salary and performance-related pay provided to a designated executive must be

less than or equal to the cap for that element of compensation for the position. The cap

for an element of compensation other than salary and performance-related pay for a

position is determined based on the compensation being provided as of August 13,

2018.

(c) 2018 Fall Economic Statement

113. The 2018 Fall Economic Statement stipulates that managing compensation costs, on a

go forward basis, ...represents a key element of the government's plan to restore

sustainability to the Province's finance, and is an important step in making government

more efficient and effective". (Employers Book of Exhibits, Tab O at page 27)

114. To adhere to its own commitment, the Government announced that it would now be

requiring Provincial agencies to obtain approval of their bargaining mandates and

ratification of collective agreements through the Treasury Board / Management Board of

Cabinet approval process. This requirement now applies to any collective agreement in

this sector that expires on or after December 31, 2018 (Employer's Book of Exhibits, Tab

O at page 27).

115. The purpose of this requirement is to provide the Government with additional tools to

better manage the estimated $2.6 billion that Provincial agencies spend each year on

compensation. More importantly, it was also made clear that the Government would be

exploring additional opportunities to expand collective bargaining oversight to other

areas of the broader public sector in the future (Employers Book of Exhibits, Tab O at

page 27).
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5.3 Recent Compensation Trends in the OPS

(a) OPSEU

116. As elaborated in Section 3 above, recent collective agreement settlements between the

Employer and OPSEU, for Unified and Correctional Bargaining Unit employees alike,

have provided for either wage freezes, or only modest across-the-board wage increases.

(b) AMAPCEO
•

117. In August 2014, the Employer reached a four-year settlement with AMAPCEO, covering

more than 10,000 OPS employees (Employers Book of Exhibits, Tab L). This

settlement fit within the Employers fiscal plan as outlined in 2014 Budget, which

included no new funding for compensation increases. The settlement provided a two-

year wage freeze in the first two years and a modest 1.4% wage increase in each of the

third and fourth years. This agreement followed the previous two-year deal that included

no wage increase in both 2012 and 2013 — totalling four consecutive years without any

wage increase.

118. As discussed in Section 3 above, the Employer and AMAPCEO reached a tentative four

year extension agreement in June 2017, which was ratified on June 28, 2017

(Employer's Book of Exhibits, Tab G). This agreement provides for across-the-board

wage increases identical to those in the extension agreement for the OPSEU Unified

group, specifically:

(a) 1.5% ATB (October 1, 2017)

(b) 1.0% ATB (April 1, 2019)

(c) 1.0% ATB (October 1, 2019)

(d) 1.0% ATB (April 1, 2020)

(e) 1.0% ATB (October 1, 2020)

(f) 1.0% ATB (April 1, 2021)

(g) 1.0 ATB (October 1, 2021)
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(c) Other OPS Bargaining Units

119. The following tables demonstrate that wage increases for comparable groups in the

OPS, whether collectively bargained or imposed by interest arbitration, have been

similarly modest, and that across-the-board increases for the Correctional group

historically align with those of the Unified group and, for the most part, with AMAPCEO.

OPS Across-The-Board Wage Increases (ATB) (PERCENTS)

Note: All figures are compoundable (original non-compounded increases have been revised)

1993-2017 Compounded
1993-2017

Annual Average
(with compounding)

OPSEU
Unified

In Range At Max In Range At Max

40.89% 45.11% 1.38% 1.50%

OPSEU
Correctional

In Range At Max In Range At Max

39.38% 47.08% 1.34% 1.56%

AMAPCEO In Range At Max In Range At Max

37.24% 44.23% 1.27% 1.48%

5.4 Compensation Trends in the BPS 

(a) Hospital Sector

(i) Participating Hospitals and OPSEU

120. In 2011, in an interest arbitration between OPSEU and the Province's participating

hospitals, this Arbitrator awarded a 2.75% wage increase effective April 22, 2013,

following two years of wage freezes (with lump sum payments between $638.00 and

$855.00 per year) (Employer's Book of Authorities, Tab 6).

121. In 2014, an interest arbitration award of Arbitrator Herman imposed a similar result

(Employer's Book of Authorities, Tab 7).

122. In May 2016, the Participating Hospitals and OPSEU negotiated an agreement that

provided a 1.4% increase in each year of the agreement (2016-2018) (Employer's Book
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of Exhibits, Tab M). This applied to approximately 9,000 allied health and technical

employees represented by OPSEU for the same time period.

123. On October 11, 2017, a tentative extension agreement reached between Participating

Hospitals and OPSEU was ratified by the membership (Employers Book of Exhibits, Tab

N). The resulting three-year collective agreement, which extends to March 31, 2022,

provides for a 1.75% across-the-board wage increase in each year.

(10 Participating Hospitals and ONA

124. On September 7, 2016, Arbitrator Albertyn's arbitration award in Participating Hospitals

and ONA provided modest increases of 1.4% in 2016 and 1.4% in 2017(Employer's

Book of Authorities, Tab 8). This award followed this Arbitrator's April 2014 interest

arbitration award, which provided modest increases of 1.4% in each of 2014 and 2015

(Employer's Book of Authorities, Tab 9), and the June 2011 Devlin interest arbitration

award which imposed two years of no net increases for approximately 55,000 registered

nurses (Employers Book of Authorities, Tab 10).

125. On July 31, 2018, this Arbitrator issued an interest arbitration award between the

Participating Hospitals and ONA, with across-the-board increases of 1.4% effective April

1, 2018 and 1.75% effective April 1, 2019 (Employer's Book of Authorities, Tab 11).

While the ONA urged the Arbitrator not to use other regulated professionals in the

hospital sector as comparators, the Arbitrator concluded that there was a governing

pattern in Central Hospital settlements and awards and there was no reason to depart

from the long-standing pattern of wage parity outcomes.

(b) Nursing Home Sector

126. On October 13, 2016, Arbitrator Jesin issued his award in the matter of The Participating

Nursing Homes and SEIU Local 1 Canada (Employers Book of Authorities, Tab 12).

This award covered 99 nursing homes.

127. Arbitrator Jesin's award, similar to the outcomes in other BPS environments, provided

modest increases of 1.4% in 2015, 1.4% in 2016 and 1.4% in 2017. This outcome

follows Arbitrator Teplitsky's September 2012 award, The Participating Nursing Homes

and SEIU Local 1 Canada (Employers Book of Authorities, Tab 13), which provided no

wage increases in the first two years and a wage reopener in the third year.
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128. This compensation trend continues in a number of subsequent awards in the nursing

home sector, for example:

(a) Service Employees International Union, Local 1 Canada v Queensway Nursing

and Retirement Home (Jesin, November 13, 2018) (Employer's Book of

Authorities, Tab 14)

(b) Revera (Nine Participating Nursing Homes) v CUPE Locals 1370, 1496, 2028,

2179, 2225, 2381, 2564, 4429, 4654 (Kaplan, January 7, 2019) (Employer's

Book of Authorities, Tab 15)

(c) Omni Forest Hill v Canadian Union of Public Employees, Local 503-12

(McFlaherty, January 17, 2019) (Employer's Book of Authorities, Tab 16)

129. The importance of wage restraint within the BPS is underscored in the Line-by-Line

Review (Employer's Book of Exhibits, Tab K). The Line-by-Line Review reports at page

3 the "striking finding" that while al operating expenditure in the OPS remained flat

(growth at just 0.0% compound annual growth rate), operating expenditure through

transfer payments including to the BPS grew $46.3 billion or 99.8% of total real growth in

operating expenditures over the last fifteen years.

130. The Line-by-Line Review (Employer's Book of Exhibits, Tab K) further reports at page 9

that of the real growth in transfer payments, approximately 63% ($29.0 billion) went to

various BPS operations, of which 50% is spent on employee-related costs.

131. In summary, the wage increases across the BPS, as well as the OPS, have been

modest and in line with budgetary constraints and the imperative to manage

compensation costs.
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6. OVERVIEW OF INTEREST ARBITRATION CRITERIA

6.1 The Statutory Criteria 

132. Section 29.7 of CECBA sets out the criteria to be considered in making an interest

arbitration decision or award. Section 29.7 states:

(2) In making a decision or award, the board of arbitration shall take into
consideration all factors it considers relevant, including the following
criteria:

1. The employer's ability to pay in light of its fiscal situation.

2. The extent to which services may have to be reduced, in light of the
decision or award, if current funding and taxation levels are not increased.

3. The economic situation in Ontario.

4. A comparison, as between the employees and other comparable
employees in the public and private sectors, of the terms and conditions
of employment and the nature of the work performed.

5. The employer's ability to attract and retain qualified employees.

133. In Section 7 below, the Employer elaborates how these principles should apply to the

terms and conditions for Correctional Bargaining Unit members.

6.2 Other Relevant Considerations

134. In addition to the statutory criteria, the Arbitrator is empowered by Section 29.7(2) of

CECBA to take into account all factors he considers relevant.

135. In making his award, the Arbitrator should take into account the well-established

principles of replication and total compensation.

(a) Replication Principle

136. The primary purpose of interest arbitration is to try to replicate what the parties might

achieve had they freely negotiated a settlement. As Arbitrator Teplitsky wrote in his

August 1982 decision in 46 Participating Hospitals and SEIU (Employer's Book of

Authorities, Tab 17) at pages 4 and 5:



- 31 -

[T]he goal of compulsory binding arbitration is to ensure that the parties
affected by the loss of the right to strike fare as well, although not better
than, those parties whose settlements are negotiated within the
context of the right to strike.

[Emphasis added]

137. Replication refers to the objective of fashioning an award which, to the extent possible,

approximates what the parties themselves would have achieved in a free collective

bargaining environment.

138. The replication principle is universally accepted as the overriding principle that captures

all relevant criteria for an interest arbitration decision. Arbitrators assume that parties

engaged in collective bargaining will take all relevant criteria into account at the

bargaining table in order to reach a settlement. It is likewise assumed that the parties

have assigned the correct weight and relative importance to the often competing criteria

that inform settlements.

139. This Arbitrator recently confirmed the primacy of replication of free collective bargaining

in the July 31, 2018 interest arbitration award between The Participating Hospitals and

ONA (Employer's Book of Authorities, Tab 11):

Of all the criteria considered by interest arbitrators, replication of free
collective bargaining has primacy. This criterion is not, of course,
chiseled in granite, and in appropriate cases freely negotiated settlements
may not be followed — but when that happens there must be persuasive
reasons to depart from free collective bargaining outcomes of relevant
comparators, especially when there is a longstanding relationship of wage
parity outcomes. There are departures, of course, but the pattern is
overwhelming....

In other words, replication is the default subject to context.

140. As Arbitrator Owen Shime wrote in British Columbia Railway and General Truck Drivers

and Helpers Union, Local 31 (1976) (Employer's Book of Authorities, Tab 18), due

consideration must be given to freely negotiated bargaining outcomes, without puzzling

too deeply as to the reasons that parties may have agreed to a particular compromise:

Also, one must assume that where settlements were voluntarily reached,
the parties considered their positions relative to the rest of the economy
at that time and accepted the terms and conditions. Whether these past
settlements were achieved because of satisfaction by the parties with the
bargain after consideration of the total economy, or whether these past
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settlements were arrived at because of an assessment or testing of the
relative economic strengths of the employers or the unions matters little.

141. Parties who make the tough decisions inherent in calling a strike or implementing a

lockout respond to significant economic changes. In the private sector, for example,

unions and employers have a mutual interest in maintaining a viable business.

Therefore, in times of recession and adverse financial conditions, strikes and lockouts

are not common as parties negotiate settlements and re-open existing contracts to

respond to the changed economic circumstances.

142. In applying the replication principle, a primary objective of the arbitrator is to replicate or

construct a collective agreement which reflects, as nearly as possible, the agreement

that conventional bargaining between the parties would have produced had they

themselves been successful in concluding a collective agreement. In Halifax (Regional

Municipality) and I.A.F.F., Loc. 268 (Re) (1998) (Employers Book of Authorities, Tab

19), the board of arbitration commented at page 140 as follows:

[21] Both parties readily accept what has become axiomatic in the
interest arbitration jurisprudence, namely that:

... the task of an interest arbitrator is to simulate or attempt to
replicate what might have been agreed to by the parties in a
free collective bargaining environment where there may be
the threat and the resort to a work stoppage in an effort to
obtain demands...an arbitrator's notions of social justice or
fairness are not to be substituted for market and economic
realities.

[Emphasis added]

[22] Those are the words of Arbitrator Dorsey summarizing what he
terms "a consensus in British Columbia" in Re Board of School Trustees,
School District 1 (Fernie) and Fernie District Teachers' Assn. (1982), 8
L.A.C. (3d) 157 at p. 159.

[23] That consensus is not limited to British Columbia, but is universal
throughout Canada.

143. This was reflected in Cichon Enterprises Limited c.o.b. as Imperial Dust Control and

Teamsters Local 847 (Employers Book of Authorities, Tab 20) where, in a first contract

arbitration situation, the Arbitrator observed at page 5 that the process,
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...is not a means by which either a trade union or an employer can avoid
the economic and other realities which ordinarily affect the outcome of
free collective bargaining. An arbitrated ... contract should reflect what
the board considers the parties would have arrived at if they had
overcome their impasse themselves and bargained to completion in the
manner and spirit intended by the Labour Relations Act. That is a matter
of guesswork, albeit educated guesswork. It is not a matter of "splitting
the difference between the parties' final positions.

144. In replicating the agreement that the parties may have reached during collective

bargaining, the arbitrator should have regard to market and economic realities. In

University of Toronto (Governing Council) and University of Toronto Faculty Assn. (Re)

(2006) ("University of Toronto") (Employer's Book of Authorities, Tab 21) at paragraph

12, the board of arbitration stated the following regarding what should be considered

when attempting to replicate the agreement that the parties may have reached during

collective bargaining:

Determining an award in replication of an agreement that might have
been reached in the context of the "economic power struggle" and the
"exigencies of the market-place...requires consideration of a number of
dynamic elements including the specific employer-employee relationship,
the specific "industry or "industry segment" and the general economic
conditions and climate in which both exist.

145. Further to this point, the board in University of Toronto made the following comment at

paragraph 17:

The replication principle requires the panel to fashion an adjudicative
replication of the bargain that the parties would have struck had free
collective bargaining continued. The positions of the parties are relevant
to frame the issues and to provide the bargaining matrix. However, it must
be remembered that it is the parties' refusal to yield from their respective
positions that necessitates third party intervention. Accordingly, the panel
must resort to objective criteria, in preference to the subjective self-
imposed limitations of the parties, in formulating an award. In other words,
to adjudicatively replicate a likely "bargained" result, the panel must have
regard to the market forces and economic realities that would have
ultimately driven the parties to a bargain.

146. It is important to emphasize that replication is not "splitting the difference". If it were, the

best strategy for a union would be to file a long list of issues with extreme positions,

hoping to achieve a compromise on some or all. As Arbitrator Stanley stated in his

award for Ten Participating Nursing Homes and SEIU (1987) (Employer's Book of

Authorities, Tab 22):
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Arbitration is a conservative process in the sense that it has a tendency
toward maintenance of the 'Status Quo'. There must be a demonstrated
need for change before we can address ourselves to the question of what
change is acceptable. The Arbitration process should not be viewed
as an opportunity to make changes in a collective agreement based
on philosophical preferences. In this way it should closely resemble the
collective bargaining process which, in our experience, tends very quickly
to focus on settling real practical problems and setting aside those
proposals that stem from both parties simply seeking what would be, from
their point of view, a better agreement.

[Emphasis added]

147. When engaged in the exercise of determining what the parties would have freely

negotiated, outstanding matters are not to be decided upon on the basis of an

arbitrator's view of "fairness" or "social justice". This principle is reflected in Pembroke

Professional Fire Fighters' Association (Employers Book of Authorities, Tab 23), where

Arbitrator Paula Knopf said:

First and foremost, as a board of arbitration resolving an interest dispute,
the task is to try to replicate collective bargaining as closely as possible...
The task of an interest board of arbitration is not to impose terms
and conditions that seem attractive or even fair to the board of
arbitration. Instead, the task of a board of arbitration is to design a
collective agreement that comes as close as possible to what the parties
could have expected to achieve if they had been forced to impasse.

[Emphasis added]

148. The objective, therefore, is not to determine "right" or "wrong", "fair' or "unfair," or reach

a decision that reinforces a matter of a social justice nature that an arbitrator prefers.

The objective is to replicate the deal the parties would have reached in a free collective

bargaining environment.

(b) Total Compensation

149. Boards of arbitration have long held that it is the aggregate cost of all proposed

improvements, or the total compensation package, which must be considered.

150. The term "total compensation" encompasses all compensation items that accrue to

employees, including wages and all other forms of employee benefits, both direct and

indirect, which represent a cost to the Employer.
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151. The following paragraph from SEIU and 46 Participating Hospitals, June 1 — May 31,

1981 (Paul Weiler) (Employer's Book of Authorities, Tab 24) succinctly captures the

concept as applicable to interest arbitration:

I have always thought it essential not to look at any such item in isolation.
With rare exceptions any such proposed improvement looks plausible on
its face. The Union can point to some number of bargaining relationships
where this point has already been conceded. It may even be true that,
taken one by one, no single revision will actually cost that much. Thus,
sophisticated parties in free collective bargaining look upon their
settlement as a total compensation package, in which all of the
improvements are costed out and fitted within the global percentage
increase which is deemed to be fair to the employees and sound for
their employer that year.

[Emphasis added]

152. While the issues in dispute will necessarily be dealt with on an individual basis, no single

element of compensation will adequately reflect "total compensation". Any selection of

individual and favourable precedent lacks significance without comparison to the value

of all other wage and benefit components as a whole. No doubt examples can be found

of generous or favourable awards with respect to any individual demand, but until the

entire package is revealed, the precedent is of little weight. Total compensation must be

accepted as presenting a more complete and realistic picture than wages alone or any

element in isolation.

153. In Section 7 below, the Employer elaborates how the principles of replication and total

compensation should apply to the terms and conditions for Correctional Bargaining Unit

members.
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7. APPLICATION OF INTEREST ARBITRATION CRITERIA

154. In this Section, the Employer addresses how the relevant criteria, set out in Section 6,

should govern the Arbitrators determination of terms and conditions for members of the

Correctional Bargaining Unit.

7.1 The extent to which services may have to be reduced, in light of the decision or
award, if current funding and taxation levels are not increased 

155. On November 15, 2018, the Government released A Plan for the People (Employers

Book of Exhibits, Tab O). A Plan for the People states the Government's intention to

reduce spending without reducing front-line services and while providing tax relief. The

Plan states that "the government is aggressively pursuing every opportunity to find new

efficiencies and save" and that Ontario "has saved $3.2 billion, or about two percent, in

program expenses by reducing spending".

156. In order to meet the Government of Ontario's commitment to maintain front-line services

while reducing costs and taxes, it is imperative that compensation must be restrained.

7.2 The economic situation in Ontario and the Employer's ability to pay in light of its 
fiscal situation 

157. Section 29.7 of CECBA requires the board of arbitration to take into consideration: (i)

the employer's ability to pay in light of its fiscal situation, (ii) the extent to which services

may have to be reduced, in light of the decision or award, if current funding and taxation

levels are not increased, and (iii) the economic situation in the Province. The economic

environment, including the financial obligations and challenges facing the Province,

informs the analysis of all these factors.

(a) Debt and Borrowing

158. An important consideration for every board of arbitration is whether monetary

improvements sought by employees are fair and reasonable given the prevailing

economic conditions and overall state of provincial finances.

159. In July 2018, the Government of Ontario established the Independent Financial

Commission of Inquiry (the "Commission"). The Commission had a mandate to look into

the Province's past spending and accounting practices to inform the finalization of the
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2017-18 consolidated financial statements of the Province and to establish the baseline

for future fiscal planning.

160. In the Report of the Independent Financial Commission of Inquiry, 2018 (the

"Commission's Report") (Employers Book of Exhibits, Tab P), the Commission

described the impact of debt and borrowing by the Province:

All government services and investments have corresponding costs to
taxpayers. To pay for programs and services, the Province collects taxes
and other revenues, and receives transfers from the federal government.
When the Province runs a deficit, it is spending more than it collects and
effectively it must borrow to make up the difference. (The Commission's
Report, Employers Book of Exhibits, Tab P at page 4)

161. Borrowing creates an obligation that has to be repaid in the future, which allows for lower

taxes and sustained services today at the expense of lower services and/or higher taxes

in the future.

162. Ontario's ability to manage its debt is in part a function of the Province's gross domestic

product ("GDP"). An important indicator related to the Province's fiscal position is the

net debt to GDP ratio, which is the measurement of debt as a percentage of GDP. As

the debt increases dramatically relative to the level of GDP, the challenge becomes

more and more difficult.

163. The Province's deficits and surpluses since 1990-91 are illustrated below, as published

in the Commission's Report (Employers Book of Exhibits, Tab P at page 4):

Ontario's Deficits and Surpluses since 1990-91 CHART 1
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• The Commission's report estimated that the deficit inherited from the previous

Government for 2018-19 is $15B (Employers Book of Exhibits, Tab P at page 2).

This estimate relied on the Auditor General's view that expenses resulting in the

global adjustment refinancing (Employers Book of Exhibits, Tab P at page 19) and

jointly sponsored pension plans (Employer's Book of Exhibits, Tab P at page 14) had

been understated.

• Ontario has reported "deficits in 20 of the past 27 years. Over the same period,

Provincial net debt grew by $263.26." (Employer's Book of Exhibits, Tab P at page

5). Additionally, during that timeframe, in years where the Province did report a

budget surplus, the figures were never more than $2.3B (Employers Book of

Exhibits, Tab P at page 4).

• The previous Government's 2018 Budget anticipated that it would incur "$12.5B in

interest costs in 2018/19. This means that 7.9% of the Provinces total

expenses would go towards servicing the debt rather than paying it down,

investing in new or enhanced services, or reducing taxes." (Employer's Book of

Exhibits, Tab P at page 6)

• Since 1990/91, "Ontario's ratio of net debt to GDP grew from 13.4 per cent to

38.0 per cent in 2016-17." (Employers Book of Exhibits, Tab P at page 5)

164. According to the Commission's Report, "the net debt-to-GDP ratio measures the

Government's debt relative to the size of Ontario's economy. It is a key indicator of the

fiscal health of the Province and the Government's ability to meet its obligations. Credit

rating agencies and investors place considerable emphasis on net debt when assessing

the Province's fiscal position." (Employer's Book of Exhibits, Tab P at page 5).

165. The high levels of Ontario's net debt-to-GDP ratio are consistent with the fact that

Ontario has long topped rankings as the world's largest sub-sovereign holder of debt.

166. The 2018 Fall Economic Statement (Employers Book of Exhibits, Tab O) noted at page

139 that the Province has reported deficits in 24 of the last 29 years. Over the same

period, Provincial net debt grew by close to one-third of a trillion dollars, and Ontario's

ratio of net debt-to-GDP (GDP) ratio grew from 13.4 per cent to forecast of 40.5 per cent

in 2018-19, which is shown in the following chart:
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Chart 4.3
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167. Additionally, the Financial Accountability Officer's ("FAO") Fall 2018 Economic and

Budget Outlook: Assessing Ontario's Medium-term Budget Plan (the "FAO Report",

Employers Book of Exhibits, Tab Q) projects the Government's borrowing

requirements would almost double over the next five years compared to 2017-18

(Employer's Book of Exhibits, Tab Q at page 21). The FAO Report also projects

Ontario's net debt to increase by $100B over the outlook, reaching a total of over

$450B by 2022/23 (Employer's Book of Exhibits, Tab Q at page 22). At the same time,

the FAO is projecting the Province's revenues to grow at a rate of 2.6% per year on

average from 2018-19 to 2022-23 (Employers Book of Exhibits, Tab Q at page 15).

168. The FAO Report also predicts that Ontario's net debt-to-GDP ratio will rise to 45.2%

by 2022/23, up sharply from 40.6% in 2018-19 (Employer's Book of Exhibits, Tab Q at

page 22).

169. Ernst & Young LLP conducted a review of Ontario Government expenditures for the past

fifteen years, ending with the fiscal year of 2017/18. The review covered

expenditures/expenditure growth for every ministry, major sector, program, and transfer

payment expenditures. The results of the review are reported in the Line-by-Line

Review of Ontario Government Expenditures 2002/03 — 2017/18 or "Line-by-Line

Review" (Employers Book of Exhibits, Tab K).
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170. The Line-by-Line Review states that since 2002/03, Provincial debt has nearly doubled,

increasing by approximately 87% from $158B to $338B (Employer's Book of Exhibits,

Tab K at page 2). Interest on debt is Ontario's 4th largest expenditure, higher than total

operating expenditure in the entire OPS (Employers Book of Exhibits, Tab K at pages 2

to 3).

171. In its Third Quarter Finances report on February 13, 2019, the Government

released its latest projection for the deficit to be $13.5 billion in 2018-2019

(Employer's Book of Exhibits, Tab R).

172. While the deficit for 2018-19 has decreased from the $15 billion identified in the

Commission's report, the figures still demonstrate that the Province is facing a significant

fiscal challenge that will require the Government to find efficiencies and reduce

spending.

173. As a matter of summary, the latest fiscal update shows the following:

• The provincial deficit is now projected to be $13.5 billion in 2018-19.

• The current outlook for net debt is projected to be $346.1 billion in 2018-19.

• The net debt-to-GDP ratio is now projected to be 40.8 per cent in 2018-19;

• The interest on debt has remained constant and continues to be approximately $12.5

billion.

174. Ontario's challenging fiscal position has not gone unnoticed by the major credit rating

agencies. Over the last decade, the four major credit agencies, DBRS, Standard &

Poor's, Moody's and Fitch, have all reduced their ratings of Ontario's debt. A lower

credit rating indicates an increased credit risk and weaker ability to make interest

payments and repay the original debt. All else equal, a lower credit rating increases

borrowing costs. Earlier this year, the rating agencies expressed further concerns

regarding Ontario's fiscal health. In April and June 2018, respectively, Moody's and

Fitch formally changed their outlook for Ontario's credit ratings from "stable" to

"negative", indicating an expectation of a further reduction in the credit rating in

the near future.
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175. Echoing the concerns of the credit rating agencies, the Financial Accountability Office of

Ontario released an updated commentary on Ontario's credit rating on September 18,

2018 (Employers Book of Exhibits, Tab S). The update indicates that while all four

credit rating agencies have reaffirmed their previous ratings, two agencies (Moody's and

Fitch) have changed their outlooks from stable to negative. Credit rating agencies are

concerned about the Province's high and rising debt position and the previous

Government's decision in their 2018 Budget to return to large deficits going forward,

particularly at a time when the economy is at or near the peak of the business cycle.

The update also cites increased risk to Ontario's general economy as a source of the

rating agencies' concerns, including heightened trade tensions, high levels of household

debt, and the impact of rising interest rates on residential investment and consumer

spending.

(b) The Province's Operating Expenditures

176. The Line-by-Line Review came to some alarming conclusions about the Province's

expenditures, including:

• Total operating expenditures have increased by $46.4B or 55% since 2002/03

(Employers Book of Exhibits, Tab K at page 8).

• After adjusting for inflation, the compound annual growth rate of total operating

expenditures is 3.0%, which outpaced population growth by 1.9%. If the two

measures increased in lock-step, total expenditures would have been lower by

approximately $331B over 15 years (Employers Book of Exhibits, Tab K at page 11).

• Compared to provincial jurisdictions selected as part of the review, Ontario has fared

far worse in terms of compounded annual growth rate of total Government

expenditures. For example, since 2002/03, Ontario's expenses have grown

annually by 2.9%, whereas British Columbia and Quebec have grown modestly

by 1.8% and 1.6%, respectively (Employers Book of Exhibits, Tab K at page 12).

177. The following chart illustrates Ontario's, British Columbia's and Quebec's respective

operating expenditures per capita (Employers Book of Exhibits, Tab K at page 12):
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(c) Budget Risks and Sensitivities

178. To gauge the sensitivity of Ontario's finances to changes in key variables, the FAO

Report estimated the impact of changes in four key areas to Ontario's budget balance:

tax policy; federal transfers; spending; and interest rates.

179. The FAO Report concluded that a change in these factors could affect total expenses,

causing variances in the overall fiscal forecast. Given this uncertain climate, even small

changes in these variables threaten the Government's commitment to protect the fiscal

plan from factors that will adversely affect Ontario's fiscal performance (Employer's Book

of Exhibits, Tab Q at paged 24-25).

180. The following chart illustrates the sensitivity of Ontario's budget balance to select factors

(Employer's Book of Exhibits, Tab Q at page 25):
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Sensitivity of Ontario's budget balance to select factors

Change Beginning in 2018-19
Deficit Reduction in:

2018-19 2025-26

Taxation

A sustained 10 per cent increase in Personal Income Tax revenues (5510 per

tax filer in 201E1-19) over tie projection

A sustained 1 percentage point increase in the general Corporations Tax rate
over the projection

A sustained 1 percentage point increase in the HST rate over the projection

Federal Transfers

A sustained 1 percentage point increase in the annual growth of the Canada
Health Transfer aver the projection

53.6 billion

51.2 billion

53.4 billion

50.1 billion

55.5 billion

S2.1 billion

55.0 billion

51.9 billion

A. sustained 1 percentage point increase in the annual growth of the Canada

Sodal Transfer over the projection 
50.1 bilfion $0.7 billion

Health Care Spending

A sustained 1 percentage point decrease in the growth rate of health care

spending over the projection
$0.6 billion. S7.5 billion

Interest Rates

A sustained 1 percentage point decrease in Ontario's effective borrowing
rate over the projection

$GA billion 53.1 billion

Note: These estimates include the associated impact to interest on debt, but do not incorporate any
economic feedback effects.

Source: FAO.

181. Although Ontario's economy has been on a recovery track in recent years, most

economists are expecting the growth to slow down in 2019. Broadly speaking, the

economy (as measured by real GDP) is expected to slow to a growth of 1.9% in 2019,

down from 2.2% in 2018.

182. Similar to the credit rating agencies' concerns noted earlier, these moderate forecasts

recognize several notable risks facing the Provincial economy. In addition to the price of

oil and the strength of the Canadian dollar, these risks include:

(i) a restraint in consumer spending and investment as a result of rising

interest rates and high household debt levels, coupled with more stringent

mortgage rules;

(ii) given Ontario's significant dependence on US trade, a slowdown in the

US economy and/or heightened US trade protectionism. • These risks

persist despite the recent tentative USMCA trade agreement;

(iii) weaker competitiveness for business investment in Ontario due to recent

US tax reform; and
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(iv) a restraint in Ontario public sector spending consistent with the fiscal

objectives of the new Government.

183. The Commission's Report specifically acknowledges today's unpredictable economic

environment as it calls upon the Government to plan accordingly:

While predicting the next recession is difficult, planning for it is essential.
Expecting the unexpected is prudent in today's turbulent world. The
Province should strengthen its fiscal position during periods of prosperity
to ensure it has the flexibility to take action in response to any future
downturn.

184. Private sector economists are projecting continued growth for Ontario over the forecast

horizon. On average, according to Ontario Economic Outlook and Fiscal Review, 2018

(Employers Book of Exhibits, Tab O), they are calling for real GDP growth of 1.9 per

cent in 2019, 1.8 per cent in 2020, and 1.6 per cent in 2021. Table 2.2:
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185. The Province's economic strategy is predicated on controlled spending and the

management of provincial debt. This is essential in order to ensure continued economic

growth. Unduly increasing the Province's compensation requirements hampers the

Government's ability to establish and maintain a balanced budget and would require the

Government to either reduce program spending or increase taxes in order to cover these

additional costs, while also maintaining other commitments and priorities.
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7.3 A comparison, as between the employees and other comparable employees in the
public and private sectors, of the terms and conditions of employment and the
nature of the work performed. 

186. The Parties themselves in their numerous settlements since 1993, when the right to

strike replaced the interest arbitration regime, have not based their determination of

wage issues for the Correctional Bargaining Unit on outside comparisons. The transfer

of approximately 2,000 employees from the Unified Bargaining Unit to the Correctional

Bargaining Unit effective January 1, 2018 (Employer's Book of Exhibits, Tab B) further

demonstrates that the Unified Bargaining Unit as the closest comparator for the

Correctional Unit is especially compelling.

187. In accordance with a Memorandum of Settlement dated December 15, 2016,

approximately 2,000 employees (e.g. administrative employees, nurses, maintenance,

tradespersons) ("Wall-to-Wall employees") in OPSEU Unified Bargaining Unit positions

transferred from the Unified Bargaining Unit to the Correctional Bargaining Unit effective

January 1, 2018. A subsequent Memorandum of Understanding, dated January 23,

2018, sets out specific classifications from the Unified Bargaining Unit to be transferred

and established in the Correctional Bargaining Unit (Employer Book of Exhibits, Tab B).

188. The Wall-to-Wall employees were not transferred because the work they performed was

any different from the employees in the Unified Bargaining Unit who held the same

positions. Rather, the Employer and Union agreed to transfer the Wall-to-Wall

employees because the Wall-to-Wall employees were headquartered at adult

correctional facilities, youth justice facilities, probation and parole offices, and probation

offices as well as the MCSCS training college (i.e., Correctional Services Recruitment

and Training Centre, which was previously known as the Ontario Correctional Services

College), and worked alongside Correctional Bargaining Unit employees in these

facilities. The transfer also avoided any future labour disruptions in the correctional

facilities in the event of a labour disruption involving Unified Bargaining Unit employees.

189. Effective January 1, 2018, the Wall-to-Wall employees transferred from the Unified

Bargaining Unit to the Correctional Bargaining Unit. The Wall-to-Wall employees

continue to perform the same duties and responsibilities and hold the same positions as

they did in the Unified Bargaining Unit.
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190. The Unified Bargaining Unit employees, who hold the same or similar positions as the

Wall-to-Wall employees, but are not headquartered in a correctional facility, youth justice

facility, probation and parole office, probation office or the training college, remain in the

Unified Bargaining Unit. The Wall-to-Wall employees and the Unified Bargaining Unit

employees holding the same or similar positions in each bargaining unit have the same

or similar duties and responsibilities.

191. The Employer submits that the appropriate comparator positions for the Wall-to-Wall

employees are the Unified Bargaining Unit employees who hold the same or similar

positions for the following reasons:

(a) Prior to the transfer, the Wall-to-Wall employees and the Unified Bargaining Unit

employees who held the same position were in the same bargaining unit,

performing the same or similar duties and responsibilities.

(b) After the transfer, the Wall-to-Wall employees have continued to perform the

same work. The employees in the same or similar positions that remained in the

Unified Bargaining Unit continue to perform the same work. For example, there is

no change in the scope of work performed by a court clerk and registrar (Office

Administration 08 classification) working in a courthouse (i.e. position in the

Unified Bargaining Unit) and the scope of work performed by a records clerk in

an adult institution (i.e. a position in the Correctional Bargaining Unit) as a result

of the transfer of positions from the Unified Bargaining Unit. The only difference

between the positions is the location where the work is performed and the

bargaining unit that they now sit in, which does not impact the substance of the

work performed for these types of employees. There is no reason why they

should be compensated differently.

192. Accordingly, if a higher or lower wage increase is granted to the Wall-to-Wall employees,

there would be wage disparities between employees who are performing similar or the

same work in the same parallel classifications across the two OPSEU bargaining units.

This could result in future recruitment and retention issues in the Unified Bargaining Unit

or the Correctional Bargaining Unit if interest arbitration attracts higher or lower wages

for these Correctional Bargaining Unit employees in positions that are performing work

that is similar or the same to that of positions in the Unified Bargaining Unit.
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193. If interest arbitration attracts higher wages for these Correctional Bargaining Unit

positions, it could also cause the Unified Bargaining Unit to seek these same wage

increases during the next round of collective bargaining, resulting in significant cost

implications for the Employer if the Unified Bargaining Unit were to be successful in

replicating these outcomes.

194. There could also be significant repercussions from a pay equity and mobility (e.g. job

security) perspective if the Wall-to-Wall employees were to be granted higher or lower

wage outcomes than their Unified Bargaining Unit counterparts.

195. Currently the same pay equity plan covers all OPSEU employees in both the Unified and

Correctional Bargaining Units. Maintaining the same wages across the positions that

exist in both bargaining units reduces the risk of pay disparities within the Unified

bargaining unit.

196. The Employer and OPSEU also agreed pursuant to the MOS of December 15, 2016

(paragraph 9): "If ratified, the parties agree that they will make the necessary changes

to the Unified and Correctional Bargaining Unit collective agreements commencing

January 1, 2018 to reflect the changes to the Unified and Correctional Bargaining Units

pursuant to this Memorandum and to provide for movement between the two bargaining

unit as part of the normal operation of the collective agreements in future, including with

respect to the application of seniority." These changes include the provisions under

employment stability, recruitment and transfers related to employment accommodation.

The inherent purpose underpinning this specific provision was to allow for the continued

seamless movement between both bargaining units as it existed prior to the changes to

the Correctional Bargaining Unit being implemented. If the same position in each

bargaining unit attracts different wage rates, this agreement to a seamless movement

would likely be compromised.

197. To ensure seamless mobility between the two bargaining units as agreed by the Parties,

on provisions such as job security, recruitment, and employment accommodation, it is

essential that wages for this group of 2,000 Wall-to-Wall employees remain the same as

those of their Unified Bargaining Unit counterparts. In the past, when there have been

downsizings, the ability of impacted employees to access jobs in other Ministries has

been seamless because of the fact that the Correctional Bargaining Unit and Unified
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Bargaining Unit have had the same permeable job security provisions, and the same

compensation.

198. Similarly, any special adjustments or increases that may be awarded to classifications in

the rest of the bargaining unit (e.g. — correctional officers) that are over and above those

increases which are in place for the Unified Bargaining Unit should not apply to the Wall-

to-Wall group of employees. Historically, the OPSEU Correctional Bargaining Unit has

achieved special wage adjustments that did not apply to the Unified Bargaining Unit (e.g.

— in January 1, 2002- an additional step was added to all classifications within the

Correctional Bargaining Unit with the step being 5% above the current highest step in

the classification. Also effective January 1, 2002 - a 4% increase was made to all rates

in the salary range for Probation 1 and Probation Officer 2 classes).

199. For these reasons, the wage outcomes reached in free collective bargaining for both the

unratified extension agreement for the Correctional Bargaining Unit reached by the

Employer and OPSEU on June 2, 2017 and the extension agreement reached between

the Employer and OPSEU for the Unified Bargaining Unit ratified on June 23, 2017,

should be replicated for this group of approximately 2,000 employees.

7.4 The Employer's ability to attract and retain qualified employees 

200. This criterion pertains to "market forces", or the supply and demand for labour. Simply

put, do individuals seek out this form of employment and if they are successful in

obtaining it, do they stay?

201. The Employer has a strong positive record with respect to retention and recruitment of

employees in the Correctional Bargaining Unit, which demonstrates that the current

compensation package and other terms of employment strike an appropriate balance

between the competing market forces of supply and demand.

202. Morley Gunderson emphasized the importance of an economic and quantitative

approach to this aspect of interest arbitration in Economics Aspects of Interest

Arbitration (Toronto: Ontario Economic Council, 1983) (Employer's Book of Authorities,

Tab 25) at p 43ff:

...all the criteria now in general use in interest arbitration have practical or
theoretical disadvantages; many have both. Thus, arbitrators and
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policymakers search for better standards to use in setting compensation
that is equitable and practical.

A guide can be found in the basic principles of economics, which suggest
that arbitrators can use measures of disequilibrium on the quantity side as
a proxy for disequilibrium on the wage side. That is, wage rates that are
too high, relative to their private-sector counterparts or for the
requirements of the jobs, result in excess supplies of workers for
those jobs. Conversely, wage rates that are too low result in
shortages of workers. Provided any such disequilibrium can be
quantified and measured, an arbitrator can use it as a criterion for a
settlement.

Such disequilibrium quantity measurements can be obtained with relative
ease. One measure of supply is the number of applicants relative to
the number of jobs. Another is the quit rates (a measure that has the
advantage of counting only workers who have been judged qualified
to do the relevant jobs) [...]

One virtue of such disequilibrium quantity measures is that they do not
require the arbitrator to evaluate all the non-wage aspects of a job in
setting compensation for it. When workers vote with their feet by
attempting to obtain jobs or leave them, they evaluate all the
components of compensation - fringe benefits, the cost of living, job
security, and working conditions (perhaps those associated with
productivity change), as well as wages. This consideration is
important since evaluating such non-wage differences is a crucial
issue in determining appropriate wage awards, especially when
public-private sector comparison are involved. Another advantage is
that workers' actions indicate their own relative evaluations of
public and private-sector jobs, even then they are not directly
comparable; hence, the disequilibrium quantity measures do not
require finding private-sector counterparts or making comparisons
within the same region. Also, such measures reflect the employees'
perception of the long-run worth of particular contractual
arrangements. They are not unduly influenced by a single
anomalous contract whose results can be expected to be transitory
and rectified over time.

[Emphasis added].

203. The use of interest arbitration to resolve collective agreement negotiations requires the

Arbitrator to ascertain what the parties would have agreed upon if they were able to use

the traditional economic sanctions of a strike or lockout. As Mr. Gunderson's analysis

makes clear, an inquiry into the demand for and supply of positions in the Correctional

Bargaining Unit is an effective, objective method for determining what would be the

relative bargaining strengths of the parties in the traditional labour relations model. The
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economic supply and demand model is a reflection of what employees and employers

do in an open free market system. In fact, it is not a "true" open market system for the

Employer because of the constraints placed upon it by the collective agreement. An

employee, on the other hand, has the freedom to move from employer to employer as it

suits his or her needs. In this case, applicants are applying in ample numbers to the

Employer and current employees are steadfastly loyal.

204. As Mr. Gunderson recognized, it is very instructive to watch employees vote with their

feet. An employee is in the best position to evaluate all the components of

compensation — fringe benefits, the cost of living, job security, pension and working

conditions, and wages — and their relative value to the individual. This comprehensive

perspective is important, since evaluating such non-wage differences is a crucial issue in

determining appropriate wage awards.

205. The approach developed by Morley Gunderson has been adopted by interest arbitrators

in several decisions, including Leacock Care Centre and Christian Labour Assn of

Canada, Re, 2007 CarswellOnt 10533 (Luborsky) (Employer's Book of Authorities,

Tab 26). In that case, the arbitrator stated at para. 14:

The employer points out that there are several competing nursing homes
in Orillia and immediate area that the number of Leacock employees
leaving to work for those competing homes is low, being three part-time
employees who left for full-time hours and two other full-time employees.
While the union suggested that employees are leaving Leacock because
of unsatisfactory pay levels, there was not firm evidence contradicting the
employer's reported employee losses. We agree with the observations by
a number of commentators that employees who are unsatisfied with the
terms and conditions of employment and have a practical alternative
employment option typically "vote with their feet". From the perspective of
replicating free collective bargaining there appears to be little pressure on
this employer to close the gap by increasing its wage rates to the same
level as mature builds having regard to the absence of evidence to date
showing that substantial employees are leaving Leacock for better wages
elsewhere. That does not mean to diminish the valuable contributions of
the employees to the nursing home, but merely points to a market reality
within which collective bargaining subsists.

206. In Cape Breton (Regional Municipality) and NSGEU, Re, 2006 CarswellNS 705

(Employers Book of Authorities, Tab 27), the arbitrator held at para. 56 that favourable

recruitment and retention statistics leads "to the inference that working conditions [are]

more or less what and where they should be."
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207. The Employer recognizes the critical work that Correctional Bargaining Unit employees

perform and it currently accounts for this with justifiable compensation policies. The

effectiveness of these policies is evidenced by the data presented in the next Section,

which demonstrate the Employer's exceptional recruitment and retention statistics.

N Recruitment

208. While the Employer has low turnover among full-time members of the Correctional

Bargaining Unit, as discussed below, it also has a strong recruitment record. When

vacancies do arise, the Employer is successful in filling those vacancies with qualified

candidates from the applications it receives.

(A) MCSCS

209. Found at the Employer's Book of Exhibits, Tab T is a spreadsheet showing the number

of recruits from 2016 to 2018/19 who successfully completed the Correctional Officer

Training and Assessment ("COTA") Program. The COTA Program is an eight-week

training and assessment program containing theory and practical skills based on job-

related topics. It includes behavioural and skills-based assessment of recruits. The cost

of the COTA Program is paid by the individual candidates.

210. The large number of successful COTA graduates (a total of 2,242 graduates during the

period examined) shows that the Employer has no difficulty finding a body of qualified

applicants for correctional officer positions from which to recruit.

211. The spreadsheet found at Tab U of the Employer's Book of Exhibits shows the number

of applications for correctional officer positions in MCSCS from March 7, 2013 to June 1,

2018, which far exceeded the number of available positions.

212. The spreadsheet found at Tab V of the Employer's Book of Exhibits shows the number

of applications for probation officer positions in MCSCS from March 8, 2016 to July 19,

2018, which far exceeded the number of available positions.

(B) MCCSS

213. Many more applications are received for bargaining unit positions in MCCSS than there

are vacancies.
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214. For the period from January 1, 2017 to December 31, 2017, there were 1,110

applications for Youth Service Officers positions in MCCSS. For these applications,

there were only 76 positions available.

215. For the period from January 1, 2018 to December 31, 2018, there were 741 applications

for Youth Service Officer positions in MCCSS. For these applications, there were 99

positions available.

(C) Retention

216. The following charts show the average years of service for current employees in the

Correctional and Unified Bargaining Unit as of December 31, 2018. These statistics

reflect a high degree of employee retention and satisfaction with the levels of

compensation. As illustrated by the tables below, approximately 42% of employees have

been employed more than ten years. This retention rate reflects a high degree of

employee satisfaction with the levels of compensation.

AS_OF_DATE 31-Dec-18

SS_INCLUSION_IND

DW LTIPIND

Sum of SS HEADCOUNT Service Year Groupings

Row Labels >=0 and < 5 >= 5 and< 10 >=10 and <15 >=15 and < 20 >=20 and < 25 >= 25 and <30 >=30 Grand Total

COR Legacy 2,884.0 890.0 876.0 845.0 322.0 400.0 415.0 6,632.0

W2W Unified 1,040.0 376.0 313.0 233.0 83.0 96.0 121.0 2,262.0

Grand Total 3,924.0 1,266.0 1,189.0 1,078.0 405.0 496.0 536.0 8,894.0

Employees

more than

Total Employees 10 years % of Total

COR Legacy 6,632.0 2,858.0 43%

W2W Unified 2,262.0 846.0 37%

Grand Total 8,894.0 3,704.0 42%

Note:

Population includes regular and fixed term employees
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217. This record demonstrates that the current level of compensation, combined with other

employment conditions for Correctional and Unified Bargaining Unit members, strikes an

appropriate balance between the market competing forces of supply and demand.

218. The following chart sets out regular staff termination rates by job group and reason,

demonstrating very low levels of voluntary termination. The year 2016 is a unique

exception because in that year, post-retirement benefit changes across the OPS for

most groups were implemented. Employees eligible to retire could retire by a certain

date and not incur a 50-50 cost sharing arrangement, or remain and pay the 50-50 cost

sharing arrangement. This resulted in a number of employees across the OPS retiring in

order to not incur the 50-50 cost sharing arrangement.
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Correctional Bargaining Unit

Regular Staff Terminations Rates by Job Group and Reason

2013

Job Group

Avg Head Counts Retirement Voluntary Involuntary Total Terminations

(Dec 31/12 & Dec. 31/13) Employees Rate Employees Rate Employees Rate Employees Rata

COR Correctional Officers & ̀Ms 3,035 82 2.7% 13 0.4% 35 1.2% 130 4.3%

COR Probation Officers 1,174 32 2.7% 8 0.7% 3 0.3% 43 3.7%

COR Other 199 11 5.5% 2 1.0% 2 1.0% 15 7.5%

W2W Nursing Job Codes 251 6 2.4% 14 5.6% 4 1.6% 24 9.6%

W2W Office Admin Job Codes 621 40 6.4% 4 0.6% 4 0.6% 48 7.7%

W2W Other 621 39 6.3% 12 1.9% 7 1.1% 58 9.3%

2013 Total 5,699 210 3.6% 53 0.9% 55 0.9% 318 5.4%

OPS Total 56,739 1,688 3.0% 681 1.2% 404 0.7% 2,773 4.9%

2014

Job Group

Avg Head Counts Retirement Voluntary Involuntary Total Terminations

(Dec 31/13 & Dec. 31/14) Employees' Rate Employees Rate Employees Rate Employees Rate

COR Correctional Officer & YW 3,042 93 3.1% 27 0.9% 32 1.1% 152 5.0%

COR Probation Officers 1,163 30 2.6% 18 1.5% 0.0% 48 4.1%

COR Other 198 9 4.5% 1 0.5% 5 2.5% 15 7.6%

W2W Nursing Job Codes 269 5 1.9% 13 4.8% 6 2.2% 24 8.9%

W2W Office Admin Job Codes 612 28 4.6% 8 1.3% 2 0.3% 38 6.2%

W2W Other 624 28 4.5% 8 1.3% 4 0.6% 40 6.4%

2014 Total 5,907 193 3.3% 75 1.3% 49 0.8% 317 5.4%

OPS Total 56,299 1,967 3.5% 777 1.4% 374 0.7% 3,118 5.5%

2015

Job Group

Avg Head Counts Retirement Voluntary Involuntary Total Terminations

(Dec 31/14 & Dec 31/15) Employees Rate Employees Rate Employees Rate Employees Rate

COR Correctional Officer & YW 3,033 87 2.9% 22 0.7% 24 0.8% 133 4.4%

COR Probation Officers 1,154 35 3.0% 11 1.0% 2 0.2% 48 4.2%

COR Other 207 13 6.3% 4 1.9% 1 0.5% 18 8.7%

W2W Nursing Job Codes 297 12 4.0% 20 6.7% 3 1.0% 35 11.8%

W2W Office Admin Job Codes 607 38 6.3% 7 1.2% 2 0.3% 47 7.7%

W2W Other 642 31 4.8% 9 1.4% 5 0.8% 45 7.0%

2015 Total 5,939 216 3.6% 73 1.2% 37 0.6% 326 5.5%

OPS Total 56,089 2,224 859 1.5% 2821 0.5% 3,3651 6.0%

2016

Job Group

Avg Head Counts Retirement Voluntary Involuntary Total Terminations

(Dec 31/15 & Dee. 30/161 Employees Rate Employees Rate Employees Rate Employees Rate

COR Correctional Officer & YW 2,956 174 5.9% 25 0.8% 26 0.9% 225 7.6%

COR Probation Officers 1,115 69 6.2% 15 1.3% 3 0.3% 87 7.8%

COR Other 209 30 14.4% 3 1.4% 6 2.9% 39 18.7%

W2W Nursing Job Codes 314 20 6.4% 26 8.3% 2 0.6% 48 15.3%

W2W Office Admin Job Codes 577 68 11.8% 7 1.2% 2 0.3% 77 13.3%

W2W Other 648 52 8.0% 15 2.3% 3 0.5% 70 10.8%

2016 Total 5,817 413 7.1% 91 1.6% 42 0.7% 546 9.4%

OPS Total 55,909 3,950 7.1% 925 1.7% 300 0.5% 5,175 9.3%

2017

Job Group

Avg Head Counts Retirement Voluntary Involuntary Total Terminations

(Dec 30/168. Dec. 29/17) Employees Rate Employees Rate Employees Rate Employees Rate

COR Correctional Officer & VW 2,921 62 2.1% 28 1.0% 27 0.9% 117 4.0%

COR Probation Officers 1,100 23 2.1% 8 0.7% 4 0.4% 35 3.2%

COR Other 231 4 1.7% 4 1.7% 0.0% 8 3.5%

W2W Nursing Job Codes 345 5 1.4% 15 4.3% 2 0.6% 22 6.4%

W2W Office Admin Job Codes 586 7 1.2% 8 1.4% 1 0.2% 16 2.7%

W2W Other 680 16 2.4% 18 2.6% 7 1.0% 41 6.0%

2017 Total 5,862 117 2.0% 81 1.4% 41 0.7% 239 4.1%

OPS Total 54,256 1,109 2.0% 869 1.6% 232 0.4% 2,210 4.1%

Notes:

Headcounto reflect Regular Staff based on WIN Theoretical Payroll, Period ending in December of the prior year.

Retirement Exits Include: Retirements, including reduced. factor 90 and factor 60/20.

Voluntary Exits are the results of employee initiated voluntary resignations, including TEI terminations

Involuntary Exits Include: With cause; death; termination with enhanced severance; or release during PR period

2015 Avg Heed Counts: WIN Theoretical Payroll for 2 periods, Dec 31/12 & Dec. 31/13 and reflect regular staff

2014 Avg Head Counts: WIN Theoretical Payroll for 2 periods, Dec 31/13 & Dec. 31/14 and retied regular staff

2015 Avg Head Counts: WIN Theoretical Payroll for 2 periods, Dec 31/14 & Dec 31/15 and reflect regular staff

2016 Avg Head Counts:WIN Theoretical Payroll for 2 periods, Dec 31/15 & Dec 30/16 and reflect regular staff

2017 Avg Head Counts:WIN Theoretical Payroll for 2 periods, Dec 30/16 & Dec 29/17 and reflect regular staff

OPS Plyadcaunta: WIN Theoretical Payroll, [...pod endinx in formai-Maw of the prior wisp, R•auhar staff
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7.5 Replication

219. The well-established principle of replication holds that replication of free collective

bargaining outcomes is the primary criteria for interest arbitration. The Arbitrator's task

is to fashion an award which, to the extent possible, approximates what the Parties

themselves would have achieved in a free collective bargaining environment.

220. The most relevant precedents to consider when applying the replication principle are:

(1) the unratified extension agreement for the Correctional Bargaining Unit reached by

the Employer and OPSEU on June 2, 2017; (2) the extension agreement reached

between the Employer and OPSEU for the Unified Bargaining Unit ratified on June 23,

2017; (3) settlements reached by the Employer and other bargaining agents in the OPS;

and (4) settlements reached in the BPS.

221. The pattern of collective agreements negotiated between the Employer and OPSEU is

also important evidence on the replication principle.

Tentative Extension Agreement for Correctional Bargaining Unit

222. While an unratified settlement is not to be treated as conclusive of the dispute, the terms

of a tentative settlement should, in the absence of evidence to the contrary, be treated

as very persuasive evidence of what constitutes a fair and reasonable settlement of the

matters in dispute.

223. In Richmond Woods Retirement Residence and Unifor, Local 302 (2017), 34 C.L.A.S. 34

(White) (Employer's Book of Authorities, Tab 29), the arbitrator described the current

state of the law concerning replication and unratified settlements:

9. Where the issues in dispute are financial in nature, the evidence
relevant to the application of these criteria and the application of the
principle of replication generally includes reviews of provincial,
national and local economic indicators (e.g. rates of inflation, interest
rates, consumer price index etc.), provincial data setting out wage
rates and trends generally and in the sector in which the bargaining
unit members are engaged, outlines of freely negotiated settlements
and interest arbitration awards involving comparable employers, and
total compensation analysis of collective agreements said to be
comparable to that under consideration in a given interest arbitration.

10. The instant arbitration, however, falls into that exceptional class of
cases involving an unratified Memorandum of Agreement. While



- 57 -

historically there were a few arbitrators who found that an unratified
Memorandum could not be placed into evidence, the overwhelming
majority of interest arbitrators have determined that such documents
may properly be considered. It is fair to say that parties having even
the most basic experience and expertise in the negotiation of
collective agreements in those sectors where interest disputes are
used to resolve a bargaining impasse are aware of the reality that an
unratified Memorandum will be accepted into evidence by the interest
arbitrator.

11. Once the unratified Memorandum has been accepted into evidence,
the case law is consistent and reflects the summary provided by the
Employer at paragraph 7, above. It is well expressed in the decision of
Arbitrator Douglas Stanley in Glacier Ridge Retirement Residence
(Chartwell) and Unifor, Local 39-6, ReJ(May 5, 2015), Douglas
Stanley Member (Ont. Arb.)] (unreported decision dated May 5, 2015)
as follows:

There are three important principles that I identify in these cases:

• First, the party seeking to have the Memorandum of Settlement
improved upon in an Arbitration Award bears a heavy onus. That
party must convince the Arbitrator that there are "clear and
compelling reasons" for setting aside the Memorandum; that the
memorandum is ''patently unreasonable", that is "economically
inadequate", that the negotiating committee was "seriously
misguided" or that events had "overtaken" the situation prevailing
at the time the Memorandum was agreed to.

• Second, these cases highlight the essential "evidentiary" weight of
the Memorandum of Settlement in relation to what the Arbitrator is
obliged to determine - what would informed parties agree to in free
collective bargaining. The ideal, which is "replication" of the
outcomes of free collective bargaining, is fundamental to interest
arbitration.

• Third, arbitrators have expressed a concern for the negative
impact of an award on future collective bargaining if they were to
ignore the Memorandum of Settlement. Interest arbitration
imposed under HLDAA was never intended to replace free
collective bargaining. In the 57 Awards, Arbitrators have been
consistent in expressing concern that if Arbitrators set aside a
Memorandum of Settlement they will undermine collective
bargaining and the ability of the parties to achieve negotiated
settlements in the future.

12. This does not mean that the interest arbitrators consideration of the
dispute ends with the acceptance of the Memorandum into evidence.
While great weight may be placed on the Memorandum, it is
incumbent on the arbitrator to carefully assess all other evidence
tendered by the parties, especially that which might demonstrate that
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the unratified bargain does not reflect the principle of replication. In
assessing the evidence in this case, I am satisfied that the other
evidence before me confirms that the Memorandum reflects a bargain
that falls within the range of reasonable outcomes that would be
achievable in a free collective bargaining environment

224. Therefore, the rejected tentative extension agreement reached by the Parties on June 2,

2017 is compelling evidence of what a fair and reasonable resolution of the matters in

dispute would be. If OPSEU seeks improvements on the terms of that tentative

agreement, the Union bears a heavy onus to show clear and compelling reasons

justifying its demands.

225. The non-ratifying party must present "clear and compelling" evidence that the

memorandum was "unreasonable" or "economically inadequate" or that the party's

bargaining committee was "seriously misguided" and had "substantively departed" from

settlement patterns in the industry, or that the settlement had been "overtaken" by

changing circumstances. (See, for example: The Participating Hospitals, December

1978 (Burkett) (Employer's Book of Authorities, Tab 30); Re 65 Participating Hospitals,

June 1981 (Weiler) (Employer's Book of Authorities, Tab 31); and Re North Bay Police

Services Board, December 1999 (Burkett), as cited in Toronto Port Authority and TCEU,

Local 416, Re, [2014] C.L.A.D. No. 89 at para. 8 (Employer's Book of Authorities,

Tab 32).

226. Arbitrator White supported this point in Richmond Woods Retirement Residence and

Unifor, Local 302, Re [2017], 134 C.L.A.S. 34 ("Richmond Woods") (Employer's Book of

Authorities, Tab 29). In Richmond Woods, the bargaining committees agreed to

unanimously recommend a memorandum of settlement back to their respective

principals, but the bargaining unit did not ratify the memorandum.

227. Ultimately, Arbitrator White found that the memorandum fell within a "range of

reasonable outcomes", having regard to the relevant economic factors and the

bargaining history between these parties:

10 The instant arbitration, however, falls into that exceptional class of
cases involving an unratified Memorandum of Agreement. While
historically there were a few arbitrators who found that an unratified
Memorandum could not be placed into evidence, the overwhelming
majority of interest arbitrators have determined that such
documents may properly be considered. It is fair to say that parties
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having even the most basic experience and expertise in the
negotiation of collective agreements in those sectors where interest
disputes are used to resolve a bargaining impasse are aware of the
reality that an unratified Memorandum will be accepted into
evidence by the interest arbitrator.

11 ...It is well expressed in the decision of Arbitrator Douglas Stanley in
Glacier Ridge Retirement Residence (Chartwell) and Unifor, Local 39-6,
Re (May 5, 2015), Douglas Stanley Member (Ont. Arb.), (unreported
decision dated May 5, 2015) as follows:

There are three important principles that I identify in these cases:

• First, the party seeking to have the Memorandum of Settlement
improved upon in an Arbitration Award bears a heavy onus. That
party must convince the Arbitrator that there are "clear and
compelling reasons" for setting aside the Memorandum; that the
memorandum is "patently unreasonable", that is "economically
inadequate", that the negotiating committee was "seriously
misguided" or that events had "overtaken" the situation prevailing
at the time the Memorandum was agreed to.

• Second, these cases highlight the essential "evidentiary" weight of
the Memorandum of Settlement in relation to what the Arbitrator is
obliged to determine - what would informed parties agree to in free
collective bargaining. The ideal, which is "replication" of the
outcomes of free collective bargaining, is fundamental to interest
arbitration.

• Third, arbitrators have expressed a concern for the negative
impact of an award on future collective bargaining if they were to
ignore the Memorandum of Settlement. Interest arbitration
imposed under HLDAA was never intended to replace free
collective bargaining. In the 57 Awards, Arbitrators have been
consistent in expressing concern that if Arbitrators set aside a
Memorandum of Settlement they will undermine collective
bargaining and the ability of the parties to achieve negotiated
settlements in the future.

12 This does not mean that the interest arbitrators consideration of the
dispute ends with the acceptance of the Memorandum into evidence.
While great weight may be placed on the Memorandum, it is incumbent
on the arbitrator to carefully assess all other evidence tendered by the
parties, especially that which might demonstrate that the unratified
bargain does not reflect the principle of replication. In assessing the
evidence in this case, l am satisfied that the other evidence before me
confirms that the Memorandum reflects a bargain that falls within
the range of reasonable outcomes that would be achievable in a free
collective bargaining environment.
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14 l have further considered that the Union is an experienced negotiator
in this sector, that this is a mature bargaining relationship with at least two
prior Collective Agreements and that a rationale has been provided
demonstrating that the basis for the discrepancy between Richmond
Woods and Longworth wage rates is not the product of a lack of
awareness or consideration of the issues by the bargaining agent.

16 Having carefully considered all the evidence tendered, l find that the
bargain reflected in the Memorandum of Agreement clearly falls with the
range of reasonable outcomes having regard to the relevant economic
factors and the bargaining history between these parties.

[Emphasis added]

228. The tentative extension agreement negotiated by the Parties for the Correctional

Bargaining Unit was for a four year term and provided the following across-the-board

wage adjustments:

(a) 1.5% ATB (July 1, 2017 or date of ratification, whichever is later)

(b) 1.0% ATB (January 1, 2019)

(c) 1.0% ATB (July 1, 2019)

(d) 1.0% ATB (January 1, 2020)

(e) 1.0% ATB (July 1, 2020)

(f) 1.0% ATB (January 1, 2021)

(g) 1.0 ATB (July 1, 2021)

229. Only minor changes were made to benefits provisions.

230. As elaborated below, the Employer urges the Arbitrator to award wage increases and

benefit provisions consistent with those contained in the Parties' freely bargained

tentative extension agreement.
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(i1) Extension Agreement for OPSEU Unified Bargaining Unit

231. The extension agreement negotiated by these Parties for the Unified Bargaining Unit in

June 2017, which forms the Unified Collective Agreement for the term from January 1,

2018 to December 31, 2021, also serves as compelling evidence of the deal the Parties

would have struck for the Correctional Bargaining Unit in a free collective bargaining

environment.

232. That agreement, also for a four-year term, provides for the same across-the-board

increases as the tentative, unratified Correctional settlement, with exactly the same

changes with respect to benefits.

(iii) Other OPS Settlements

233. As mentioned in Section 3 above, the Employer and AMAPCEO reached a tentative four

year extension agreement in June 2017, which was ratified on June 28, 2017. The

AMAPCEO extension agreement provides for the same across-the-board wage

increases as the unratified Correctional Bargaining Unit extension agreement and the

current Unified Bargaining Unit collective agreement.

234. The table set out in Section 5.3 above show across-the-board wage increases for

OPSEU Unified, OPSEU Correctional and AMAPCEO. This chart demonstrates, among

other things, that across-the-board increases for the Correctional group historically align

with those of the Unified group and, for the most part, with AMAPCEO.

(iv) BPS Settlements

235. As elaborated in Section 5.4 above, compensation trends in the BPS have shown

significant compensation restraint and only modest wage increases.

236. As demonstrated by the chart below, the wage increases across the OPS and BPS have

been modest and in line with budgetary constraints:

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

Ontario Provincial Police 3.5% 3.3% 3.0% 3.0% 2.3% 2.3% 5.0% 0.0% 0.0% 8.6% 2.7% 2.0% 1.9%

Ontario Public Service (excluding OPP) 1.7% 2.0% 2.2% 2.5% 1.6% 1.7% 1.7% 1.7% 0.0% 0.0% 0.0% 0.3% 1.5%
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Broader Public Sector 2.8% 3.0% 3.1% 3.1% 2.6% 2.1% 1.6% 1.3% 0.5% 1.3% 0.9% 1.4% 1.9%

Private Sector 2.4% 1.7% 2.9% 2.0% 1.2% 2.0% 1.9% 1.2% 2.3% 1.9% 1.9% 1.9% 2.1%

Municipalities 3.1% 3.0% 3.1% 3.1% 2.3% 2.5% 2.3% 1.5% 2.2% 1.6% 1.9% 1.6% 1.9%
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(v) Pattern of Unified and Correctional Units Being Treated in a Consistent Manner

237. It is important to examine the historical context to understand the particular bargaining

patterns of the Parties. These patterns are paramount in applying the replication

principle in determining the appropriate arbitrated outcome, and demonstrate a clear and

well-established pattern of consistent treatment of Unified and Correctional employees

with respect to across-the-board increases.

238. We outline below OPSEU bargaining outcomes from 1993. In that year, OPSEU with

the Ontario Government was given the right to engage in a legal strike.

239. In order to compare the bargaining outcomes between the Correctional Bargaining Unit

and the Unified group, two job classifications are compared:

(a) Office Administration 08 (one of the most populated job classes in the Unified

Bargaining Unit); and

(b) Correctional Officer 2 (One of the most populated job classes in the Correctional

Bargaining Unit.

240. 1994 to 1998 Collective Agreement: During the bargaining period of 1993 to 1998,

there was a consistent bargaining outcome for both the Correctional Bargaining Unit and

the Unified group, which resulted in frozen salary grids and no special adjustments. This

set of bargaining included a protracted strike in 1996 in an economy still reeling from the

recession in the early 1990s. There were zero across-the-board increases. (Employers

Book of Exhibits, Tab W)

241. 1999 to 2001 Collective Agreement: Following five years of wage freezes, this

settlement was the first since 1993 to result in across-the-board increases. This

collective agreement resulted in the same across-the-board increases for both the

Correctional Bargaining Unit and the Unified group, without any special adjustments.

(Employers Book of Exhibits, Tab X)

242. 2002 to 2004 Collective Agreement: This round of collective bargaining resulted in

across-the-board increases of 3.5% for 2002, 2.45% for 2003 and 2.5% for 2004 (the

same for Correctional and Unified employees). This round also resulted in an additional

step at the maximum salary grids for all job classes in both the Correctional Bargaining
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Unit and the Unified group (although there was differential treatment between the

Correctional and Unified groups in terms of the quantum and application of the additional

step). This settlement also provided for a number of other special adjustments in

particular classifications in the Unified group and the Correctional Bargaining Unit.

(Employer's Book of Exhibits, Tab Y)

243. 2005 to 2008 Collective Agreement: In the 2005 round of OPSEU bargaining, a four-

year deal was achieved with the across-the-board increases applying equally to both the

Correctional Bargaining Unit and the Unified group. There were also a number of

special classification adjustments that were phased in over the collective agreement.

(Employers Book of Exhibits, Tab Z)

244. 2009 to 2012 Collective Agreement: This settlement resulted in across-the-board

increases being applied to all job classifications, and there were a number of special

classification adjustments. The across-the-board increases were 1.75% for 2009, 2.0%

for 2010, 2.0% for 2011 and 2.0% for 2012 (the same for the Unified and Correctional

groups). As described in Section 3 above, certain members of the Unified and

Correctional groups also received special adjustments. (Employers Book of Exhibits,

Tab C)

245. 2013 to 2014 Collective Agreement: As described in more detail in Section 3 above,

this collective agreement provided for a two-year wage freeze and an additional step at

the minimum of the salary grid was introduced (3% lower than the previous rate), which

changes applied to all job classes. The agreement included an increase of $0.85 per

hour for applicable correctional job classes, including the Correctional Officer 2

classification, which was directly offset by the elimination of a weekend premium

provision ($3.00 per hour). (Employers Book of Exhibits, Tab D)

246. 2015 to 2017 Collective Agreement: The 2015 to 2017 settlement provided for

another two year wage freeze and 1.4% across-the-board increases in the final year of

the contract, covering employees in both the Correctional Bargaining Unit and the

Unified Bargaining Unit. There were no special adjustments for the Unified Bargaining

Unit. Special adjustments for the Correctional Bargaining Unit were determined by

Arbitrator Burkett. (Employers Book of Exhibits, Tab A)
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247. Therefore, the historical bargaining outcomes between the Parties demonstrate that the

provision of across-the-board increases for the Correctional Bargaining Unit and the

Unified Bargaining Unit were the same.

248. The replication principle strongly suggests that the Parties would have provided the

same across-the-board increases for Correctional Bargaining Unit members as for

members of the Unified unit. The Employer urges the Arbitrator to reach that same

result.

7.6 Total Compensation 

249. The principle of total compensation requires consideration of all items of compensation.

Each monetary demand cannot be examined in isolation, but rather ought to be

examined having regard to the entire monetary package: Oneida Nation of the Thames

EMS v Ontario Public Service Employees' Union, 2014 CanLII 22358 (Stout)

(Employer's Book of Authorities, Tab 33).

250. The term "total compensation" encompasses all monetary compensation entitlements

that accrue to employees, including wages and all other forms of employee benefits,

such as pension and health and welfare benefits, which represent a cost to the

Employer.

251. Generally, the largest component of compensation is a "base wage" or salary. However,

other components of total compensation can increase compensation beyond just an

employee's base wage. For example, premium payments can add significantly to total

compensation. If there are low inflation projections, many employees with such

arrangements could still see real wage gains even in the absence of actual across-the-

board wage rate increases.

252. Benefits and pensions are undoubtedly valued by employees, and also by employers

who recognize that these benefits reduce turnover and contribute to workforce continuity

and stability. Thus, they must be considered as part of the total compensation package.

253. Arbitrators have long held that the total compensation cost increase of a given

settlement or award is of paramount consideration. It is the aggregate cost increase of

all of the proposed improvements that must be considered, rather than monetary items

in isolation from one another.
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254. While the issues in dispute will necessarily be argued at arbitration on an individual

basis, no single element of compensation will adequately reflect "total compensation."

Any selection of individual and favourable precedents lacks significance without

comparison to the value of all other wage and benefit components considered as a

whole. No doubt, examples can be found of generous or favourable awards with respect

to any individual demand (e.g. wages), but unless the entire compensation package is

revealed, the precedent may be of little to no value. Total compensation must be

accepted as presenting a more complete and realistic picture than wages alone or any

one element in isolation.

255. Paul Weiler's interest arbitration award in 65 Participating Hospitals and CUPE, 1981

CarswellOnt 3551 at paras 46-47 (Employer's Book of Authorities, Tab 31), is

particularly helpful as he reviewed the total compensation concept in depth in his

reasons:

I have always thought it essential not to look at any such item in isolation.
With rare exceptions any such proposed improvement looks
plausible on its face. The Union can point to some number of bargaining
relationships where this point has already been conceded. It may even be
true that, taken one by one, no single revision will actually cost that much.
But, cumulatively, these changes can mount up substantially. Thus,
sophisticated parties in free collective bargaining look upon their
settlement as a total compensation package, in which all of the
improvements are costed out and fitted within the global percentage
increase which is deemed to be fair to the employees and sound for
their employer that year. In fact, the general wage hike itself generates
corresponding increases in the vast bulk of the compensation package
represented by the wages, since it increases the regular hourly rate upon
which holidays, vacations, overtime and other premiums depend. This
means that in any one negotiating round only limited room is left available
for improvements in the scope and number of these contract revisions,
and the Union must establish its own priorities among these various fringe
items.

These facts of free collective bargaining must be kept in mind if arbitration
is, indeed, to try to replicate the results which would be achieved in the
former setting. The reason is that the arbitration model does not
inherently require the parties to make these tough choices in their
negotiating positions. Inside the bargaining unit, for example, one group
of employees may want higher pensions, another segment seeks longer
vacations, a third is interested in a new dental plan, while others simply
want as much higher take-home pay as possible (depending on their
respective positions, ages, family situations, and so on). In the arbitration
context, the Union does not have to worry that if it asks for too many
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things at once, the result will be a painful work stoppage. Indeed, the
Union may be tempted -- as also the Employer which has its own diverse
constituencies which it does not want to alienate -- to carry all of these
initial demands forward to the arbitration hearing, on the theory that it has
nothing to lose by asking. And perhaps, a party may even hope that
the more improvement it does ask for, the more will be given.
Certainly, it is essential to the integrity of arbitration that these latter
assumptions not be reinforced.

[Emphasis added]

256. Similarly, Arbitrator Martin Teplitsky recognized the importance of the total compensation

criteria in his interest arbitration award in Windsor Police Board and Windsor Police

Association, June 15, 1981 (unreported) (Employers Book of Authorities, Tab 34) at pp

1-2:

Although I am proceeding on an issue by issue basis, I have kept in mind
the principle that it is the cost of the total compensation package which is
relevant. An Arbitrator must recognize the monetary implications of all
proposals.

As well, I agree with Mr. Houck that an arbitrator should be alert to
prevent a party from selective utilization of comparables. In other words, it
is not reasonable to "shop" a group of comparables to ascertain the best
features of the total compensation package of each. A party's relevant
position qua others cannot be determined by reference to any particular
item in the compensation package, even salary. Rather, it depends on
how the total compensation packages compares.

257. Furthermore, Arbitrator Gordon Luborsky, in his 2012 interest arbitration award Royal

Oak Long Term Care Centre and Ontario Federation of Health Care Workers (LIUNA,

Local 1110), Re, [2012] OLAA No 566, 113 CLAS 98 (Employers Book of Authorities,

Tab 35) at paras 12-13, applied the total compensation principle and declined to award

the enhanced benefits argued for by the Union:

Aside from its requests for wage increases dealt with above, the Union
has proposed a number of improvements to benefits, including an
additional statutory holiday, increases to vacation entitlement, vision care,
drug card, in lieu payment for part-time nurses, responsibility and night
responsibility pay, weekend premium, etc., all of which have monetary
implications.

Applying the principle of "total compensation", we do not award any of
these requests that increase the financial burden on the Employer beyond
the awarded wage increases set out above in the prevailing restrictive
economic circumstances. Consequently, all other proposals to enhance
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the benefits and premiums currently payable to employees of the
bargaining unit are hereby denied as not being likely achievable at the
applicable time in a free strike/lockout bargaining environment.

258. The total compensation model profile illustrated below shows just how substantial

Correctional Officer 2, Youth Worker Staff and Probation Officer (P02) compensation

already is, taking into account salary and non-salary related benefits.

Illustration of Correctional Officer 2 and Youth Worker Staff

Correctional Officer 2 and Youth Worker Staff Revised March

Regular Staff Benefits

Regular Staff

Insured Benefits (including supplementary health and hospital
coverage plus vision and hearing, dental coverage, LTIP and basic life
coverage)
Statutory Benefits (including CPP, EI, Employer Health Tax)

Pension
Premiums (including overtime premium which is a signifKant
proportion of Premiums, call back, shift premium, percent in lieu
payments)
Termination Pay

Salary
Related

3.13%

2.36%

9.950/0

21.40%

0.04./o

Non Salary
Related

5.70%

5.16%

0.000/0

1.21%

2.13%

Total

8.83%

7.52%

9.95%

22.60%

2.17%

At Salary
Max
571,151

$6,280

$5,351

$7,082

$16,0.93

$1,545
Estimated (Benefits/Pension/Premiums/Termination) 36.1313% 14.200/0 51.080/0 536,341

Estimated Salary and Benefits S107,492

Pay for Time Not Worked (2016 Experience)

Vacation 10.53% 57,491
Sick Leave 8.4S% 56,015
Holidays (12 statutory holidays) 4.B8% 53,472

Note:

Excluding Insured Benefits for LT1Ps, Pension Cost for LTlPers & Allocated WSIB Charges to reflect
Total Compensation for an Active Employee rather than the cost to the employer including those
on LTIP and WSIB

Average FTEs based on Regular Staff FTEs on Dec. 31/15 & Dec. 31/16
Average Daily Rate based on Regular Staff FTE (3,012.69) as of March 31, 2017 excluding LTIPS
Sick Leave Pay for Time Not Worked estimate based on first 6 days paid at 11X1% and remainder at 75%
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Illustration of Probation Officer (P02) Total Compensation

Probation Officer 2 (P02) Revised March

Regular Staff Benefits

Regular Staff

Insured Benefits (including supplementary health and hospital
coverage plus vision and hearing, dental coverage, LTIP and basic life
coverage)
Statutory Benefits (including CPP, EI, Employer Health Tax)
Pension
Premiums (including overtime premium which is a significant
proportion of Premiums, call back, shift premium, percent in lieu
payments)
Termination Pay

Salary
Related

3.13%

1.95%
10.06%

1.02%

0.02%

Non Salary
Related

5.23°/o

4.73%
0.00%

0.01%

2.13%

Total

8.35%

6.69%
10.060/0

1.030/o

2.16°k

At Salary
Max

S78,913

$6,593

$5,275
$7,937

$810

51,701,

Estimated (Benefits/Pension/Premiums/Termination) 16.18% 12.100/0 28.28% 522,315

Estimated Salary and Benefits 5101,228

Pay for Time Not Worked (2016 Experience)

Vacation 8.37% $6,605

Sick Leave 6.67% $5,266

Holidays (12 statutory holidays) 5.130/0 $4,050

POA Days 3.09% $2,437

Notes:

Excluding Insured Benefits for LTIPs, Pension Cost for LTIPers & Allocated WSIB Charges to reflect

Total Compensation for an Active Employee rather than the cost to the employer including those

on LTIP and WSIB

Average FTEs based on Regular Staff FTEs on Dec. 31/15 & Dec. 31/16
Average Daily Rate based on Regular Staff FTEs (1,039.95) as of March 31, 2017 excluding LIIPS

Sick Leave Pay for Time Not Worked estimate based on first 6 days paid at NM% and remainder- at 75%

259. As illustrated in the charts above, the approximate total compensation for the average

Correctional Officer 2 and Youth Worker Staff is $107,492 and $101,228 for Probation

Officer (P02) as of March 2019.

260. The total compensation figures for the average Ontarian are not available. However,

when comparing the average Ontarian's annual wages to the Correctional Officer 2

annual base wage end rates over a 17 year period (2000 — 2017), there is a significant

gap, which has steadily increased. For example, the gap has increased from $9,163 in

2000, to $19,390 in 2017. This is demonstrated in the chart below.
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261. When comparing the average Ontarian's annual wages to the Probation Officer 2 annual

base wage end rates over a 17 year period (2000 — 2017), there is a significant gap,

which has steadily increased. For example, the gap has increased from $15,206 in

2000, to $27,152 in 2017. This is demonstrated in the chart below.

5100,000

590,000

580,000

570,000

560,030

$51,731

550,030

Wage Gap:
515,206 (41 MO

540,000 v

530,030

536,525

Salary Comparison
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578,913

Wage Gap:

527,152)52.5%)

A
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-Probation 01 1 ice r 2 Max Salary -Ontario

Rate Avg Annual Wage
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8. REPLICATION OF FEDERAL CORRECTIONS CX2 OUTCOMES ACROSS THE
OPSEU CORRECTIONAL BARGAINING UNIT IS NOT APPROPRIATE

8.1 Overview of Employer's Position 

262. As stated in Section 7.5 above, in their numerous settlements since 1993 when the right

to strike replaced the interest arbitration regime, the Employer and OPSEU have not

based their determination of wage issues for the Correctional Bargaining Unit on outside

comparators.

263. Despite the Parties' clear bargaining pattern for more than 24 years in an environment of

freely negotiated settlements, OPSEU points this Arbitrator to the federal jurisdiction as

a valid comparator for Ontario Correctional Bargaining Unit members. In particular,

OPSEU points to the Federal Corrections Officer II ("Federal CX-2") as a valid

comparator for employees in the Ontario Correctional Officer II ("Ontario CO2") position.

OPSEU relies on the May 26, 2016 award of Kevin Burkett and his conclusion that

federal correctional officers are a valid comparator.

264. Replication of the federal jurisdiction across the OPSEU Correctional Bargaining Unit is

not appropriate for three reasons: (1) the Parties' freely negotiated bargaining history

should be replicated, not the federal jurisdiction; (2) the Federal CX-2s' duties and

responsibilities are not comparable to the overwhelming majority of Ontario CO2s; (3)

total compensation does not support a "catch-up" increase award for Ontario CO2s; and

(4) the "catch-up" increase is not justifiable given Ontario's current fiscal environment.

8.2 The Burkett Decision and the 2000 Joint Committee Report on Federal 
Correctional Officers 

265. In 2016, the Parties referred residual issues in the January 1, 2015 to December 31,

2017 OPSEU Correctional Bargaining Unit Collective Agreement to interest arbitration

before Kevin M. Burkett. On May 26, 2016, Arbitrator Burkett issued an arbitration award

and, among other things, identified the Federal correctional officer as a valid comparator,

stating the following:

The federal correctional officer comparator is a valid one. Federal
correctional officers work in Ontario performing essentially the
same function as Ontario correctional officers. The 2000 Joint
Committee Report on Federal Correctional Officers recorded that under
the Willis Job Evaluation Plan, both the federal and Ontario correctional
officers were rated at an identical 279 points. Accordingly, whereas the
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salaries for the federal and Ontario correctional officers were at essential
parity between 1998 and 2000, the current approximate 10% salary
differential in favour of the federal correctional officers over their
Ontario counterparts (6.9% for probation officers) establishes a
specific catch-up objective for Ontario correctional employees. ...the
Ontario correctional salary, in addition to being about 10% behind the
Federal salary...given the deterioration of Ontario correctional
salaries relative to federal correctional salaries, a catch-up increase
is warranted (Employer's Book of Authorities, Tab 3).

Emphasis Added

8.3 The Parties' Freely Negotiated Bargaining History Should be Replicated 

(a) Overview of Wage Differential

266. From 1994 to 2017 (more than 22 years), the Parties freely negotiated collective

agreement after collective agreement without regard for the outcomes of negotiated

settlements in the federal jurisdiction. This is clearly and unequivocally demonstrated by

the fact that the hourly wage differential between the Ontario CO2 and the Federal

correction officer classifications grew by over 14% from 1993 to 2017. The chart below

sets out the specifics of the wage differential:

Year

Annual Basis

Correctional
Officer 21
Youth
Worker

Max Hourly
Rate

Ontario
CX-1

Youth
Worker
Max

Annual
Rate

(COI
UCCO)
Max

Annual
Rate

%
Difference

CX-2
(CO /
UCCO)
Max

Annual
Rate

%
Difference

1993 $21.39 $44,644 $38,960 -12.73% $42,369 -5.10%

1994 $21.39 $44,644 $38,960 -12.73% $42,369 -5.10%

1995 $21.39 $44,644 $38,960 -12.73% $42,369 -5.10%

1996 $21.39 $44,644 $38,960 -12.73% $42,369 -5.10%

1997 $21.39 $44,644 $41,782 -6.41% $43,998 -1.45%

1998 $21.39 $44,644 $42,618 -4.54% $46,000 3.04%

1999 $21.60 $45,082 $43,470 -3.58% $46,920 4.08%

2000 $21.89 $45,688 $46,590 1.97% $49,847 9.10%

Hourly Basis

Ontario
CO 21
Youth
Worker
Hourly
Rate

CX-1
(CO /(CO

Hourly 
UCCO)

Rate

%
Difference

CX-2
I

UCCO)
Hourly
Rate

%
Difference

$21.39 $19.91 -6.91% $21.65 1.23%

$21.39 $19.91 -6.91% $21.65 1.23%

$21.39 $19.91 -6.91% $21.65 1.23%

$21.39 $19.91 -6.91% $21.65 1.23%

$21.39 $21.35 -0.17% $22.49 5.12%

$21.39 $21.78 1.83% $23.51 9.91%

$21.60 $22.22 2.85% $23.98 11.01%

$21.89 $23.81 8.77% $25.48 16.38%
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2001 $22.32 $46,585 $50,071 7.48% $53,137 14.06%

2002 $24.26 $50,634 $51,323 1.36% $54,465 7.57%

2003 $24.85 $51,865 $52,606 1.43% $55,827 7.64%

2004 $25.47 $53,160 $53,790 1.19% $57,083 7.38%

2005 $26.75 $55,831 $55,081 -1.34% $58,453 4.70%

2006 $27.35 $57,083 $56,458 -1.09% $66,412 16.34%

2007 $28.03 $58,503 $63,834 9.11% $67,740 15.79%

2008 $28.87 $60,256 $65,111 8.06% $69,095 14.67%

2009 $29.96 $62,531 $66,413 6.21% $70,477 12.71%

2010 $30.56 $63,783 $67,079 5.17% $71,183 11.60%

2011 $31.17 $65,056 $68,253 4.91% $72,429 11.33%

2012 $31.79 $66,350 $69,277 4.41% $73,515 10.80%

2013 $32.64 $68,124 $70,663 3.73% $74,985 10.07%

2014 $32.64 $68,124 $71,546 5.02% $75,922 11.45%

2015 $32.64 $68,124 $75,857 11.35% $80,389 18.00%

2016 $32.64 $68,124 $76,805 12.74% $81,394 19.48%

2017 $34.09 $71,151 $77,765 9.30% $82,412 15.83%

2018 TBD TBD TBD TBD TBD

$22.32 $25.59 14.65% $27.16 21.67%

$24.26 $26.23 8.12% $27.84 14.74%

$24.85 $26.89 8.19% $28.53 14.81%

$25.47 $27.49 7.93% $29.17 14.54%

$26.75 $28.15 5.23% $29.87 11.68%

$27.35 $27.05 -1.10% $31.82 16.34%

$28.03 $30.58 9.11% $32.46 15.79%

$28.87 $31.20 8.06% $33.11 14.67%

$29.96 $31.82 6.21% $33.77 12.71%

$30.56 $32.14 5.17% $34.11 11.60%

$31.17 $32.70 4.91% $34.70 11.33%

$31.79 $33.19 4.41% $35.22 10.80%

$32.64 $33.86 3.73% $35.93 10.07%

$32.64 $34.28 5.02% $36.38 11.45%

$32.64 $36.34 11.35% $38.52 18.00%

$32.64 $36.80 12.74% $39.00 19.48%

$34.09 $37.26 9.30% $39.49 15.83%

TBD TBD TBD TBD TBD

(b) History of Freely Negotiated Modest Increases

267. Further, the wage differential illustrated above grew in an environment of freely

negotiated agreements, in which OPSEU exercised its right to strike when unsatisfied

with the offer presented by the Employer and agreed to modest wage increases in

exchange for items that its membership assigned a greater value to at the time. A brief

overview of the bargaining history is set out below:

• 1994 - 1998. In 1996 (two years after OPSEU gained the right to strike through

changes to the CECBA), OPSEU Corrections Bargaining Unit engaged in a five-

week lawful strike primarily around the issue of job security. The OPSEU website

states:
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For the first time, in February, the OPS strikes. The five-week walkout by

55,000 members achieves language around "reasonable efforts" in the

contracting out of OPS work to mitigate the loss of successor rights. In

the following years, OPSEU pushes the language to the limits to save

thousands of jobs and to ensure that contracted out work is well paid

(Employer Book of Exhibits, Tab AA).

In exchange for the job security provisions that were attained to address the impact

of a legislative change to successor rights, OPSEU accepted five years of zero

increases over the five year term of the collective agreement (from 1994 to 1998

inclusive - including CO2s). Accordingly, by 1998 the Ontario CO2 annual rate

($44,644) was 3.04% lower than the Federal CX-2 rate ($46,000) and the Ontario

CO2 hourly of pay ($21.39) was 9.91% lower than the Federal CX-2 hourly rate

($23.51).

• 1999 — 2001. OPSEU accepted modest wage increases in the 1999 to 2001

collective agreement (1999 — 1%, 2000 — 1.35%, 2001 — 1.95%). OPSEU notes on

its website in reference to the 1999 collective agreement:

A strike vote is required to reach an OPS settlement that wins early

retirement for surplused workers, speedier justice for grievances, a 50-

per-cent increase in paid time off for local presidents and the first wage

increase in six years" (Employer Book of Exhibits, Tab AA).

By the end of the term of this collective agreement, the Ontario CO2 annual salary of

$46,585 was 14.06% lower than the CX-2 salary of $53,137 and the hourly rate of

the Ontario CO2 ($22.32) was 21.67% lower than the CX-2 hourly rate ($27.16).

• 2002 — 2004. In 2002, the OPSEU bargaining unit engaged in a lawful eight-week

strike. OPSEU's website states the following with respect to the strike:

May 2 sees a tentative settlement to the OPS strike. It maintains

employees control over pension surpluses, boosts wages and improves

job quality for the 26 per cent of members on temporary contracts.

Members ratify the contract on May 5 and most return to work May 6

(Employer Book of Exhibits, Tab BB).
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The following increases and adjustments were included in the 2002 to 2004 OPSEU

collective agreement: (i) January 1, 2002 — 1.95%, 1.00°/0 for productivity and

efficiency gains, 0.55% special adjustment ATB; (ii) January 1, 2003 — 1.95%, 0.5%

special adjustment ATB; (iii) January 1, 2004 — 2.5%; (iv) January 1, 2002- an

additional step to all classifications within the Correctional Bargaining Unit with the

step to be 5% above the current highest step in the classification; (v) January 1,

2002 - a 4% increase to all rates in the salary range for Probation 1 and Probation

Officer 2 classes; and (vi) January 1, 2002 — establishment of a new Youth Worker

classification to be paid at the same rate as the Correctional Officer 2.

By the last year of this collective agreement, the annual wage rate of an Ontario CO2

($53,160) was 7.38% lower than a CX-2 ($57,083) while the hourly rate of the

Ontario CO2 ($25.47) was 14.54% lower than the CX2 ($29.17).

• 2005 to 2008. In 2005 OPSEU ratified a 4-year collective agreement which is

described on the OPSEU website:

On May 25-27, OPS members vote 65 per cent to reject a contract offer

from the McGuinty Government and to give their bargaining team a strike

mandate. The turnout was 66 per cent of the 42,000-member bargaining

unit. A new OPS contract is reached on June 11 with wage increases

totaling 9.75 per cent over four years (Employers Book of Exhibits, Tab

BB)

The Correctional Bargaining Unit collective agreement also included: "an additional

step on the grid to all CO2's and Youth Workers and Attendant 2-3 Oakridge within

the Correctional Bargaining Unit, such step to be three percent (3%) above the

current highest step in the classifications- effective January 1, 2005 ...", and effective

January 1, 2005, a 0.5% increase to the maximum rate for the other classifications in

the bargaining unit (Employers Book of Exhibits, Tab BB).

In the first year of this contract (2005), the Ontario CO2 annual salary ($55,831) was

4.7% lower than the federal CX-2 ($58,453) while the hourly rate of the CO2 ($26.75)

was 11.68% lower than the CX-2 ($29.87). By the last year of the contract (2008),

the Ontario CO2 annual rate ($60,256) was 14.67% lower than the federal CX-2 rate



- 76 -

($69,095) while the hourly rate of the Ontario CO2 ($28.87) was 14.47% lower than

the federal CX-2 rate ($33.11).

It is important to note that on June 26, 2006, a collective agreement covering the

Federal CX-2s was ratified and the duration of that agreement was from June 1,

2002 to May 31, 2010. Effective 2006, the weekly hours of work for a CX-2 were

increased from the previous 37.5 hours weekly to 40 hours weekly. Accordingly, from

2006 forward the differences between the annual and hourly rates of Ontario CO2s

and CX-2s would be the same percentage, as both were now working the same

annual hours.

• 2009 to 2012. The OPSEU Correctional Bargaining Unit collective agreement from

2009-2012 included across-the-board wage increases as follows: (i) January 1, 2009

- 1.75 %; (ii) January 1, 2010 - 2.0 %; (iii) January 1, 2011 2.0 %; (iv) January 1,

2012 - 2.0 %. The agreement also included special adjustments. The increases

were to be applied to existing rates prior to any across-the-board increases, and

an across-the-board increase on the same date would be compounded on the

special adjustment. In 2012, the Ontario CO2 annual wage ($66,350) and hourly

rate ($31.79) were 10.80% lower than the federal CX-2 annual wage ($73,515) and

hourly rate ($35.22).

• 2013 to 2014. In the 2013 to 2014 collective agreement, the Parties set out that

there would be no increases to salary rates, other than an increase of $0.85 per

hour to be implemented for all Correctional Bargaining Unit classifications that

formerly received a weekend premium of $3.00 per hour, effective January 24, 2013.

Also, effective January 24, 2013 a new start rate 3% below the start rate in effect

December 31, 2012 would be implemented for all classifications. There was an

increase of $0.85 per hour to be implemented for all Correctional Bargaining Unit

classifications that formerly received a weekend premium of $3.00 per hour, effective

January 24, 2013. Accordingly, in 2014 the annual and hourly Ontario CO2 rates

($68,124 and $32.64) were 11.45% lower than the federal CX-2 rates ($75,922 and

$36.38).

• 2015 to 2017. For the 2015 to 2017 collective agreement, the Parties agreed to no

increase in 2015, a 1.4% lump sum payment effective January 1, 2016 and a
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1.4% across-the-board wage increase effective January 1, 2017. The issue of

special adjustments was referred to Arbitrator Burkett, who ordered a "catch-up

adjustment of 3% for correctional staff and 2% for probation staff effective January 1,

2017.As of 2017 the Ontario CO2 annual and hourly rates of pay ($71,151 and

$34.09) were 15.83 % lower than the federal CX-2 rates ($82,412 and $39.49).

(c) Modest Increases Should Be Replicated by This Arbitrator

268. As the above chronology illustrates, the wage differential between the Ontario and

Federal corrections officers was established and maintained by the Parties over a period

of more than 22 years and six collective agreements (all of which were reached under a

right-to-strike reg ime).

269. As set out above in Section 7.5, the well-established principle of replication holds that

replication of free collective bargaining outcomes is the primary criteria for interest

arbitration. The Arbitrators task is to fashion an award which, to the extent possible,

approximates what the Parties themselves would have achieved in a free collective

bargaining environment.

270. The most relevant precedents to consider when applying the replication principle to

these Parties, is the pattern of freely negotiated settlements reached by this Employer

and this OPSEU Correctional Bargaining Unit between 1994 and 2017, when OPSEU

had the right to strike.

271. Further, the Union should be required to present "clear and compelling" evidence to

support its demand that this Arbitrator depart from the historical pattern of negotiations

between the Parties and settlements in which the OPSEU Correctional Bargaining Unit

freely accepted no across-the-board increases (1994-1998, 2013-2014) or modest

increases, generally falling within the range of 1-2% per year.

272. Even if this Arbitrator determines that a "catch-up" increase is warranted, which is not

admitted but expressly denied, the Arbitrator should follow the guiding principle of

gradualism and consider the hourly wage, not the annual salary, in making such an

award.

273. In his May 26, 2016 award, Arbitrator Burkett identified gradualism as a guiding principle

of interest arbitration. He explained:
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The principle of gradualism reflects the reality that collective bargaining
between mature bargaining parties, as these are, is a continuum that
most often accomplishes gradual change as distinct from drastic change.
It follows that absent compelling evidence, an interest arbitrator will be
loath to award "breakthrough" items.

274. In accordance with the gradualism principle, Arbitrator Burkett adopted an incremental

approach to dealing with the catch-up increase he identified as being warranted.

8.4 Federal Corrections Officers Are NOT Valid Comparators

275. The federal correction officer classifications are not valid comparators. The Employer

takes issue with Arbitrator Burkett's statement that federal correctional officers perform

essentially the same function as Ontario correctional officers. All correctional officers

are required to ensure the security of the facility and protection of the public. However,

there is a stark difference between the duties of responsibilities of a Federal CX-2 and

an Ontario CO2 regarding the requirement to perform case management — a job function

identified by Federal CX-2s as inherently challenging that should inform the Arbitrators

analysis of the Union's assertion of their comparability.

(a) Case Management Defined

276. Case management, as performed by Federal CX-2s, is based on dynamic security in

which corrections officers engage with offenders in a living unit throughout their shift. It

is a dynamic process that includes assessing, counselling, planning programs for, and

supervising an offender throughout their sentence; assessing an offenders needs and

developing and implementing a correctional plan and interventions to meet those needs;

providing clear behavioural expectations for an offender to be met within specific

timeframes; regularly assessing an offenders progress in relation to their correctional

plan; encouraging an offender to demonstrate progress through responsible behaviour;

and putting controls in place to ensure that an offenders correctional plan is realistic and

viable.

277. Case management in the Ontario corrections system (carried out at very few facilities) has

a much less significant role for most corrections workers. A designated staff member or

multidisciplinary team establishes a rehabilitative relationship with the offender that focuses

on ensuring that offender needs are properly addressed both during and after incarceration.

Case management typically entails the creation of an integrated case plan that identifies
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and addresses the care needs of the client during incarceration and also leverages

community supports that will facilitate the offender's successful community reintegration.

278. "Indirect" supervision is defined as the method of supervising inmates whereby

correctional officers monitor inmate living areas from enclosed posts, while "direct"

supervision places correctional officers right in the living unit where they are required to

have continuous, direct personal interaction with inmates. Living units tend to offer

inmates more physical amenities, such as games tables, exercise equipment and

access to controls for lights in their cells. Larger dayrooms are also more common

(Employer's Book of Exhibits, Tab CC).

(b) Overview of Correctional Services Canada and Ontario Correctional

Services

Correctional Services Canada

279. Correctional Services Canada ("CSC") operates 43 institutions, 15 community

correctional centers, and 91 parole and sub-parole offices. CSC's workforce is

comprised of approximately 19,000 employees (4,318 indeterminate Federal CX-1s and

3,019 indeterminate Federal CX-2s as of December 30, 2018). There are two levels of

correctional officers in the federal jurisdiction. Federal CX-1s are involved in the safety and

protection of the public, staff and inmates. Federal CX-2s are also involved in these

functions, but case management services is their primary role.

280. All offenders (approximately 14,425 individuals) under CSC's jurisdiction are subject to

clinical and rehabilitative (or "structured') case management. Generally, all 3,000

Federal CX-2s are directly involved in providing structured case management and each

Federal CX-2 is assigned a caseload (Employer's Book of Exhibits, Tab DD). The

Federal CX-2 position is responsible for long term clients in the federal system who have

been given custodial sentences of two years or more, suggesting these are not

rudimentary cases the CX-2 deals with.

Ontario Correctional Services

281. Ontario Correctional Services ("OCS") operates 25 correctional facilities, which include

correctional centres, detention centres, jails and treatment centres. As of December 31,

2018, there were a total of 9,272 Correctional Services employees, comprised of 2,678



- 80 -

Regular Ontario CO2s and 1,230 FXT COs. FXTs include both CO1s and CO2s. In

Ontario there are two active levels of correctional officers. CO1 is considered an entry

training level, while CO2 is the working level.

282. Unlike the federal jurisdiction where all offenders are subject to structured case

management and all Federal CX2s are directly involved in the same, only 5 of Ontario's

25 facilities (Vanier Centre for Women ("VCFW"), Hamilton Wentworth Detention

Centre ("HWDC"), Toronto South Detention Centre ("TSDC"), Elgin Middlesex Detention

Centre ("EMDC") and the Ontario Correctional Institute ("OCI") provide some type of

case management, and only 1 (OCI) of those 5 facilities provides structured case

management similar to structured case management in the federal jurisdiction.

(c) Federal Correction Officer 11 Duties and Responsibilities and Training

283. The Federal CX-2s' primary function is structured case management, which at a

penitentiary is a dynamic process. Case management includes: (i) assessing,

counselling, planning programs for and supervising an offender throughout their

sentence; (ii) assessing an offenders needs and developing and implementing a

correctional plan and interventions to meet those needs; (iii) providing clear behavioural

expectations for an offender to be met within specific timeframes; (iv) regularly

assessing an offenders progress in relation to their correctional plan; (v) encouraging an

offender to demonstrate progress through responsible behaviour; and (vi) putting in

place a plan to ensure that an offenders correctional plan is realistic and viable

(Employer's Book of Exhibits, Tab DD).

284. Federal CX-2s are generally assigned duties in a living unit, where they maintain regular

contact and communication with inmates assigned to their caseload. Federal CX-2s

document inmate behaviour, process and complete management reports and inmate

requests/reports, motivate and encourage inmates to develop life skills within their units

and through participation in correctional interventions and play an active role as part of

the inmate's interdisciplinary case management team.

285. As part of their core duties, Federal CX-2s are required to complete correctional plans.

Correctional plans are living documents, which outline what should happen during an

offenders sentence. A correctional plan sets out what correctional interventions, such as

programs or other treatments, need to be assigned to reduce risk. It is also used to
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continuously assess an offender's progress during their sentence. The correctional plan

is completed in consultation with the case management team.

286. Federal CX-2s complete the following training: (i) CTP Training approximately 20 weeks;

(ii) case management training OMS 4.0 hours and OMS Radar 3.0 hours; (iii) 9mm Pistol

Training 3.8 hours (Medium or maximum security); shot Gun Training 3.5 hours (Medium

or maximum security), as well as standard training as follows:

• Annual: (i) Self-Contained Breathing Apparatus (SCBA) 5.5 hours; (ii) Personal

Safety Training 3.5 hours; (iii) Dynamic Security 3.5 hours; (iv) Chemical and

Inflammatory Agents 3.5 hours; (v) Suicide and Self-Injury Intervention

Continuous Development Training — On line 1 hour;

• Biennial: Suicide and Self-Injury Intervention Continuous Development Training

— In Class 2 hours;

• Triennial: (i) First Aid and CPR/AED 15 hours; (ii) intro to EIM online 1 hour; (iii)

Women-Centred Training Continuous Development (exclusively for staff

working in a W01)

• Quinquennial Training: Creating a Respectful Workplace 4 hours.

(d) Federal Correction Officer I Duties and Responsibilities and Training

287. Federal CX-1s are not directly involved in structured case management, do not have an

assigned case management caseload, and are not assigned to a living unit. Their job

duties are primarily related to static security functions, which include: (i) supervising,

controlling and monitoring inmate movement and activities within and outside the

institution; (ii) conducting counts and patrols; (iii) performing security checks and

searches of living units, the physical plant, buildings, vehicles, inmates, other persons

and their personal property, and other areas for contraband; (iv) monitoring the

movement and activity of visitors and civilian contractors; (v) recording observations of

inmate movement and behaviour on specific activity records in order to keep supervisors

informed; (vi) participating in escorts and inmate transfers outside the institution; (vii)

seizing and recording unauthorized items and contraband for security purposes; and
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(viii) responding to emergencies. Federal CX-1s have Peace Officer status (Employers

Book of Exhibits, Tab DD).

288. Unlike Federal CX-2s, Federal CX-1s are only indirectly involved in structured case

management. For example, in the course of conducting security escorts, Federal CX-1s

might observe inmate behaviour that has the potential to disrupt the safety and security

of the institution. In that case, a Federal CX-1 would document the behaviour and share

the observations with the inmate's case management team (Employers Book of

Exhibits, Tab DD).

289. Federal CX-1s receive the same CTP training as Federal CX-2s and the same Standard

Training as set out in above in Section 8.4 (c). Additionally, Federal CX-1s at medium

and maximum security sites receive requalification in all Firearms (11.1 hours). Federal

CX-1s at maximum security sites also receive requalification on Special Impact

Munitions 40mm launcher (2.0 hours).

(e) Ontario CO2 Duties and Responsibilities and Training

290. The typical Ontario CO2 (more than 96%) is primarily responsible for static security

functions, which include the following: (i) maintaining custody of, and supervising all

offender activity occurring on that post; (ii) processing offenders on admission and

discharge; (iii) managing records systems, ensuring proper receipt, storage and

recording of offenders' personal property within established facility practices, policy,

processes and institutional standing orders; (iv) interacting with offenders to maintain

security and safety of all persons in assigned area, instructing offenders in expectations

of the facility, reports and controls risks and behaviours, and acting as a role model on a

day to day basis; (v) conducting searches of offenders, their living areas and the

institutional property for irregularities and taking appropriate corrective action to maintain

security and safety of the facility, offenders and staff; (vi) responding to emergencies in

accordance with institutional standing orders and ministry policies and procedures; (vii)

providing institution/community escort duties for offenders to ensure the safety of

offenders, staff, visitors and the public; (viii) maintaining communications with a range of

contacts; and participating in case management meetings and reviews as required; (ix)

maintaining ongoing discussions to provide and/or exchange information, provide
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updates and discuss issues internally; and (x) dealing with the public, external agencies

and professionals visiting the facility (Employers Book of Exhibits, Tab DD).

291. Only 101 of Ontario's 2,678 CO2s are involved in any sort of case management at 5 of

Ontario's 25 facilities, and only 53 of those 101 Ontario CO2s (or 1.9% of Ontario

CO2s) are directly involved in structured case management similar to case management

performed by Federal CX-2s as described above (Employers Book of Exhibits, Tab DD).

292. The 53 Ontario CO2s who perform structured case management work at OCI (the only

Ontario facility that provides structured case management to offenders comparable to

Federal case management) are directly involved in case management that is clinical and

rehabilitative in nature (e.g. the CO2s are the primary case managers who oversee

aspects of the residents' involvement in treatment and community integration). The case

management process is supported by a clinical team consisting of a social worker,

psychologist, health care, and rehabilitation officer (Employers Book of Exhibits, Tab

DD).

293. Case managers at OCI are expected to interact/support/guide residents on their

caseload regularly and document resident progress every two months in the section

entitled Progress Report on the Resident Status Report. This review focuses on

progress made in pro-social thinking, attitudes, behaviour, new skills acquired,

improvements in inter-personal relationships and programs completed. Positive

reinforcement is given for any progress made. There should be consideration of any

changes in treatment plan and future directions (Employers Book of Exhibits, Tab DD).

294. The other 48 of Ontario's 101 CO2s (or 1.8% of Ontario CO2s) who perform case

management duties are indirectly involved in clinical case management. Clinical case

management is not the same as structured case management. Unlike structured case

management, clinical case management focuses on ensuring that the offender is

properly dealt with while at the facility but does not aim to rehabilitate the offender for re-

entry into the community. Ontario CO2s are indirectly involved in clinical case

management in the four Ontario facilities (TDSC, HWDC, VCFW and EMDC)

(Employers Book of Exhibits, Tab DD). For example, Ontario CO2s at these four

facilities do not have a caseload and are not focused rehabilitating the offender.
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295. Ontario CO2s at OCI engaged in case management roles receive 1.5 hour case

management orientation with the Chief Psychologist and Manager of Social Work. They

are then provided with the OCI Case Management Manual, with the expectation that

they will engage in self-directed learning and review. Ontario CO2s at TSDC do not

receive case management training but do receive Working with Mental Illness training

offered as an in-service training by the Centre for Addiction and Mental Health Toronto.

Ontario CO2s at HWDC do not receive case management training. Ontario CO2s at

VCFW do not receive case management training. However, the officers at VCFW

receive working with Women in Conflict with the Law training and Working with Mental

Illness training at Centre for Addiction and Mental Health Toronto. Aside from these 101

Ontario CO2s, the remaining 2,578 Ontario CO2s do not receive any training regarding

case management.

(f) Federal Corrections Officers are NOT Valid Comparators

296. Unlike Federal CX-1s and Ontario CO2s (with the exception of the 53 Ontario CO2s at

OCI), case management duties and responsibilities are material and integral duties and

responsibilities performed by Federal CX-2s on a day-to-day basis. As a result, Federal

CX-2s are required to develop a specialized skillset not required of Ontario CO2s, which

makes the Federal CX-2 classification a more valued classification that warrants higher

remuneration.

297. The case management duties and responsibilities performed by Federal CX-2s are

performed while they maintain the security of the facility, offenders and the safety of the

public. The key responsibility of more than 96% of Ontario CO2s is to maintain the

security of the facility, offenders and the safety of the public.

298. The case management duties and responsibilities that a Federal CX-2 performs while

maintaining a secure facility require the Federal CX-2 to: (i) maintain regular contact and

communication with inmates assigned to their caseload and document their behaviour;

(ii) process and complete case management verbal and written reports and inmate

requests/reports; and (iii) motivate and encourage inmates to develop life skills within

their units and through participation in correctional interventions. Federal CX-2s play an

active role as part of the inmate's interdisciplinary case management team ("CMT").
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299. Federal CX-2s are provided with different training than Federal CX-1s to prepare them to

directly engage with offenders when carrying out their case management duties and

responsibilities on a day-to-day basis. Ontario CO2s and Federal CX-1s are not provided

with similar training, with the exception the 53 Ontario CO2s who work at OCI.

300. Unlike Ontario CO2s, Federal CX-2s also have more accountability as a result of the

impact that their decisions could have on the safety of the general public. For example,

Federal CX-2s are responsible for making recommendations regarding an offenders

eligibility to be temporarily released, including escorted and unescorted absences and

work releases. Temporary releases may be granted when it is considered that the

inmate will not, by re-offending, present an undue risk to society during the absence.

The temporary absence must also fit within the framework of the offenders correctional

plan. Temporary absences may be granted for medical, administrative, community

service, family contact, parental responsibility, personal development (rehabilitation), or

compassionate reasons. Temporary absences are determined, in part, based on

recommendations made by Federal CX-2s regarding such absences. If Federal CX-2s

make inappropriate recommendations and an offender is released on an unescorted

absence when the offender should not have been, there is significant risk of that

offender reoffending while on the unescorted release and harming a member of the

public.

301. Further, unlike Ontario CO2s, Federal CX-2s must also consult with and provide input to

the other professional staff, including parole officers, teachers, psychologists,

psychiatrists, chaplains, health care professionals, and others on a regular basis

regarding the offender's needs, criminal risk, the development and revision of

correctional plans, and release suitability.

302. These duties require Federal CX-2s to exercise superior interpersonal skills, excellent

judgement and vigilance, given their direct contact with the offenders in the living unit

during their shifts. The ability to read and interpret body language in order to prevent

potentially volatile situations cannot be overlooked. Federal CX-2s are also expected to

know and understand psychological terminology, how to identify and react to changes in

medication and how to identify the use of non-prescribed drugs and their effects. They

must maintain awareness of offenders' case histories in order to maintain continuity of

program delivery and participate in crisis intervention as required. The Federal CX-2s
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must engage with the offenders on a very regular basis to case manage them, while still

ensuring that the security of the facility and the public is protected. This specialized

skillset of Federal CX-2s warrants higher remuneration than Ontario CO2s.

303. Even Federal CX-1s when compared to Ontario CO2s have more involvement with case

management on a regular basis due to the fact that all offenders in the federal

jurisdiction are provided with structured case management.

304. In 2000, the Joint Committee Report on Federal Correctional Officers was published (the

"2000" Report"). The 2000 Report was a comparative job evaluation exercise, with

Federal correctional officers at the heart of the study. The 2000 Report highlighted the

difficulty faced by Federal CX-2s in balancing their case management duties and

responsibilities with the security of the facility/public, quoting a Federal CX-2 as follows:

A difficulty is handing the two philosophies of corrections right now, which
is security and rehabilitation. Having a caseload and security. The
caseload ... its hard to be a guard and hug him in the morning and then
mace him in the afternoon because he's been a bad person. Don't laugh,
it happens.

305. The 2000 Report also relies on the case management duties performed by Federal CX-

2s as justification for scoring the Federal CX-2 classification higher than the Federal CX-

1 classification:

• With respect to Knowledge and Skills, the Federal CX-1 was rated at 122

points while the Federal CX-2 position was rated at 140 points because they

must balance "case management responsibilities with their security duties" as

set out on page 27 of the 2000 Report.

• With respect to the points allotted for Mental Demands, the Federal CX-2s

were rated at 40 points on the basis that "while the work is controlled by strict

procedures and methods, there are alternative courses of action to choose.

The Federal CX-1 rating of 30 points was assigned because the position "was

seen to focus mainly on security with limited input in case management" as set

out on page 28 of the 2000 Report.

• With respect to the points allocated for Accountability, the federal CX-2

position was rated at 53 points because the federal CX-2 "does perform a
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number of casework duties and has input into a number of decisions". The

federal CX-1 position was rated at 46 points because a CX-1 is "often required

to counsel offenders in crisis situations" and, "in some cases to assume a

leadership role (for example on the Emergency Response Team)", and the CX-

1 "must possess excellent observation skills and be able to anticipate and

prevent incidents, including death or serious injury". Notwithstanding these

responsibilities, the rating for CX-1s was lower than the CX-2 "because the

focus on security requires that the work must be completed in accordance with

many routine procedures, offering limited options" (Employer's Book of

Exhibits, Tab GG).

306. Notably, the justifications in the 2000 Report for scoring the Federal CX-2 classification

higher than the Federal CX-1 classification are not applicable to approximately 97% of

Ontario CO2s.

307. Given the stark differences between the Federal correctional officers and the Ontario

CO2s, it is the Employers position that if this Arbitrator is looking for an outside

comparator, a more valid comparator is the Alberta correctional officers.

(g) Ontario CO2 and Alberta Correctional Peace Officer 2 ("CP02')

308. In Alberta, there are 8 adult correctional and remand centres. Correctional centres

normally house inmates serving sentences of up to 2 years and remand centres house

those awaiting trial. There are 60 probation offices in 44 communities in Alberta,

including three Indigenous contracted agencies (Employer's Book of Exhibits, Tab GG).

In 2016 to 2017 there were a daily average of 3,826 persons in provincial custody

(Employer's Book of Exhibits, Tab GG). In 2016/2017, 8 of 13 jurisdictions had a higher

proportion of remanded offenders versus those in sentenced custody: Alberta (72%),

Ontario (70%), Manitoba (68%), British Columbia (65%), Nova Scotia (60%), Northwest

Territories (57%), Yukon (56%) and Nunavut (53%) (Employers Book of Exhibits, Tab

GG). The following chart shows the number of CPO2s who work in the Alberta

Correctional institutions:
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Classification Level Headcount
Correctional Peace Officer 1 218
Correctional Peace Officer 2 1091
Correctional Peace Officer 3 110
Correctional Services Worker 1 72
Correctional Services Worker 2 456
Correctional Services Worker 3 70
Total 2017

309. The Alberta CP02's job description sets out a number of duties and responsibilities,

which include: (i) performing a variety of security functions to ensure the security of the

centre and the safety of the public, staff and other offenders and the prevention of

property damage; (ii) performing a variety of duties related to offender management and

supervision; (iii) performing a variety of administrative duties related to security and

offender management; and (iv) undertaking available training to maintain a high

standard of professional development (Employer's Book of Exhibits, Tab DD).

310. Both the Ontario CO2 and the Alberta CPO2 have peace officer status. Of the eight

duties and responsibilities listed for the Ontario CO2 in the job description, seven are

similar, the same or comparable to the duties and responsibilities listed in the Alberta

CPO2 job description.

311. Both the Ontario CO2 and the Alberta CPO2 supervise an inmate population that is

around 70 percent remanded inmates and the remainder are sentenced to periods that

are less than 2 years of incarceration. The daily activities of an Ontario CO2 and an

Alberta CPO2 are, for the most part, identical, as the inmate population they supervise is

virtually identical with respect to incarceration status, needs, issues and rights. In

practice, approximately 96% of Ontario CO2s do not have direct responsibility for case

management and based on the job description for Alberta CPO2s, neither do they. Both

the Ontario CO2 and the Alberta CPO2 are primarily security focussed.

312. Given the similarities between these two jurisdictions, the Alberta CPO2 is much more

comparable to an Ontario CO2 than the Federal CX-2 or the Federal CX-1.

(h) Total Compensation of Alberta CPO2s

313. The following chart illustrates the total compensation of Alberta CP02 and CSW2:
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Compensation Component

(The compensation cost reflects employer costs, and does not include
the employees' contribution to benefits.)

Salary

Insured Benefits (Health Spending Account, Prescription Drugs, Dental,
Extended Medical, Life Insurance, AD/D, Long Term Disability)

Statutory Benefits (CPP, El)

Pension

Premiums (including overtime premium which is a significant proportion
of Premiums, shift differential)

Termination Pay

CPO2

% of Salary

4.30%

5.23%

11.26%

17_31%

N/A

At Salary Max

$71,387

$3,068

$3,735

$8,040

$12,360

N/A

Estimated (Benefits/ Pension/ Premiums/Termination)

Estimated Salary and Benefits

38.11% $27,203

$98,590

Compensation Component

(The compensation cost reflects employer costs, and does not include
the employees' contribution to benefits.)

Salary

Insured Benefits (Health Spending Account, Prescription Drugs,
Dental, Extended Medical, Life Insurance, AD/D, Long Term Disability)

Statutory Benefits (CPP, El)

Pension

Premiums (including overtime premium which is a significant proportion
of Premiums, shift differential)

Termination Pay

CSW2

% of Salary

4.44%

4_54%

11.06%

2.18%

N/A

At Salary Max

$82,237

$3,650

$3,735

$9,098

$1,792

N/A

Estimated (Benefits/ Pension/ Premiums/Termination)

Estimated Salary and Benefits

22.22% $18,275

$100,512

8.5 Total Compensation Does Not Support a "Catch-up" Increase Award for Ontario

CO2s

314. This Arbitrator should follow the preponderance of case law and consider total

compensation, rather than the salary "catch-up" increase advocated for by Arbitrator

Burkett.
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(a) Total Compensation of Federal CX-1s and CX-2s

315. The total compensation estimate of federal correctional officers includes salary at the

maximum payable rate, allowance and premiums, pension and benefits. The total

compensation provided to Federal CX-1s is estimated to be $107,620 and the total

compensation provided to Federal CX-2s is estimated to be $112,904. The total

compensation provided to WP04 is estimated to be $106,897. These estimates are set

out in more detail in the charts below:

Compensation Component

(The compensation cost reflects employer costs, and does not include
the employees' contribution to benefits.)

CX01 CX02

% of Salary At Salary Max % of Salary At Salary Max

Salary $77,764 $82,411

Insured Benefits (including Health and Dental, Disability Insurance
6.05% $4,707 5.86% 54,833

[LTIP] and Public Service Supplementary Death Benefit)

Statutory Benefits (including CPP, El, Employer Health Tax) 6.63% $5,153 6.36% $5,244

Pension 10.26% $7,977 10.51% $8,661

Premiums (including overtime, shift premium) 15.46% $12,018 14.26% $11,755

Termination Pay

Estimated (Benefits/Pension/Premiums/Termination) 38.39% $29,856 37.00% $30,493

Estimated Salary and Benefits $107,620 $112,904

Source: Pay System, Incumbent File, Entitlement and Deductions System, Leave Reporting System, Pensions and Benefits

'Typically, for purposes of external comparability, the elements in this section are not taken into account when calculating total

Total Compensation Notes:

- Salary reflect the latest collective agreements, which expired on May 31, 2018 (CX) and June 20, 2018 (WP).
- Data are for 2017-18, except for leave and death benefit (data as of 2016-17). 2017-18 estimates are used for some benefits
and final figures are subject to change.
- Paid Leave includes personal, volunteer, sick, and one-time vacation leaves as well as annual vacation and statutory holidays.
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Compensation Component

(The compensation cost reflects employer costs, and does not include
the employees' contribution to benefits.)

WP04

% of Salary At Salary Max

Salary $86,150

Insured Benefits (including Health and Dental, Disability Insurance
[LTIP] and Public Service Supplementary Death Benefit)

5.73% $4,934

Statutory Benefits (including CPP, EI, Employer Health Tax) 6.17% $5,317

Pension 10.57% $9,105

Premiums 1.62% $1,392

Termination Pay

Estimated (Benefits/ Pension/ Premiums/Termi nation) 24.08% $20,747

Estimated Salary and Benefits $106,897

Source: Pay System, Incumbent File, Entitlement and Deductions System, Leave Reporting System, Pensions and Benefits

'Typically, for purposes of external comparability, the elements In this section are not taken into account when calculating total

Total Compensation Notes:

- Salary reflect the latest collective agreements, which expired on May 31, 2018 (CX) and June 20, 2018 (WP).
- Data are for 2017-18, except for leave and death benefit (data as of 2016-17). 2017-18 estimates are used for some
benefits and final figures are subject to change.
- Paid Leave includes personal, volunteer, sick, and one-time vacation leaves as well as annual vacation and statutory
holidays.

(b) Total Compensation of Ontario CO2s

316. The total compensation estimate of Ontario correctional officers includes regular base

salary, insured benefits, statutory benefits, pension, premiums and termination pay.

Termination pay is included in the total compensation analysis. Termination pay in the

summary represents centrally-paid termination benefits including death benefit,

severance payment and salary continuance.' The total compensation provided to an

Ontario Probation Officer 2 is estimated to be $101,228. The total compensation

provided to an Ontario CO2/Youth Worker Staff is estimated to be $107,492.

1 Note that the severance and salary continuance items represent payments of accrued termination credits (1.92%
per year) which are no longer accruing and have been capped at Dec 31, 2016 value
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Probation Officer 2 (P02) Revised March

Regular Staff Benefits

Regular Staff

Insured Benefits (including supplementary health and hospital
coverage plus vision and hearing, dental coverage, LTIP and basic life
coverage)
Statutory Benefits (including CPP, E, Employer Health Tax)
Pension
Premiums (including overtime premium which is a significant
proportion of Premiums, call back, shift premium, percent in lieu
payments)
Termination Pay

Salary
Related

3.13%

1.95%
10.060/0

1.02%

0.020/0

Non Salary
Related

5.230/.3

4.73%
0,00%

0.010/0

2.130/0

rota,

8.350/0

6.69./a
10.060/0

1.030/0

2.160/0

At Salary
Max

578,913

$6,593

$5,275
$7,937

$8111

$1,7111

Estimated (Benefits/Pension/Premiums/Termination) 16.180/0 12.100/0 28.28% S22,315

Estimated Salary and Benefits $101,228

Pay for Time Not Worked (2016 Experience)

Vacation 13.37% $6,605

9ck Leave 6,67% $5,266

Holidays (12 statutory holidays) 5.13% $4,050

POA Days 3.09°h $2,437

Notes:

Excluding Insured Benefits for LTIPs, Pension Cost for LTIPers & Allocated W5113 Charges to reflect

Total Compensation for an Active Employee rather than the cost to the employer Including those

on LTIP and WSIB
Average FTEs based on Regular Staff FTEs on Dec. 31/15 & Dec. 31/16
Average Daily Rate based on Regular Staff FTEs (1,039.95) as of March 31, 2017 excluding LTIPS

Sick Leave Pay for Time Not Worked estimate based on first 6 days paid at 1191% and remainder at 75%

Correctional Officer 2 and Youth Worker Staff Revised March

Regular Staff Benefits

Regular Staff

Insured Benefits (including supplementary health and hospital
coverage plus vision and hearing, dental coverage, LTIP and basic life
coverage)

Statutory Benefits (including CPP, El, Employer Health Tax)

Pension
Premiums (including overtime premium which is a significant
proportion of Premiums, call back, shift premium, percent in lieu
payments)
Termination Pay

Salary
Related

3.130/0

2.36%

9.950/0

21.400/o

0.040/0

NOI1Salary

Related

5.70%

5.160/0

0.000/0

1.210/0

2.13°k

Total

8.830/o

7.52%

9.950/0

22.600/0

2.170/0

At Salary

 Max

571,151

$6,280

$5,351

$7,1182

$16,083

$1,545

Estimated (Benefits/Pension/Premiums/Termination) 36.8130/0 14.200/0 51.080/0
_

536,341,

Estimated Salary and Benefits $107,492

Pay for Time Not Worked (2016 Experience)

Vacation 10.530/0 57,491

Sick Leave 8.450/0 $6,015

Holidays (12 statutory holidays) 4.8130/0 53,472

Note:

Excluding Insured Benefits for LTIPs, Pension Cost for LTIPers & Allocated WSIB Charges to reflect

Total Compensation for an Active Employee rather than the cost to the employer including those

on LTIP and WSIB

Average FTEs based on Regular Staff FTEs on Dec. 31/15 & Dec. 31/16

Average Daily Rate based on Regular Staff FTE (3,012.69) as of March 31, 2017 excluding traps
Suck Leave Pay for Time Not Worked estimate based on first 6 days paid at 100% and remainder at 75%

317. As set out above, the gap between wage gap between Federal CX-2s and Ontario CO2s

shrinks to approximately 1.05%, such that Federal CX-2s' total compensation is only about

$5,412 (or 1.05%) more per year than Ontario CO2s' total compensation. Further, the total

compensation calculation does not take into consideration almost $17,000 paid to Ontario

CO2s for time not worked in 2016.
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(c) Total Compensation Should Be Considered, Not Salary Alone

318. This Arbitrator should not depart from the preponderance of case law that supports the

analysis of compensation on a total compensation basis. The Employer urges this

Arbitrator not to focus on the wage differential, only one component of an already very

generous compensation package provided to Ontario CO2s.

319. As set out above in Section 7.6, arbitrators have long held that the total compensation

cost increase of a given settlement or award is of paramount consideration. It is the

aggregate cost increase of all of the proposed improvements that must be considered,

rather than monetary items in isolation from one another.

320. While the issues in dispute will necessarily be argued at arbitration on an individual

basis, no single element of compensation will adequately reflect "total compensation."

Any selection of individual and favourable precedents lacks significance without

comparison to the value of all other wage and benefit components considered as a

whole. Accordingly, total compensation must be accepted as presenting a more

complete and realistic picture than wages alone or any one element in isolation. Ontario

CO2s total compensation is greater than the total compensation provided to Federal CX-

2s. Accordingly, it is the Employer's position that a catch-up increase to wages is not

warranted.

(d) The "Catch-Up" Increase Proposed by Arbitrator Burkett is NOT Justifiable

321. As stated above, in his 2016 decision Arbitrator Burkett concluded that federal

correctional officers perform essentially the same functions as Ontario correctional

officers. That conclusion was apparently based on the assumption that the rating of the

Federal CX-2 and Ontario CO2 classifications in the 2000 Report was accurate and

could be used for compensation purposes.

322. The 2000 Report does not reflect the day-to-day activities of the typical Ontario CO2,

nor should the scores assigned to the classifications in the 2000 Report be used by this

Arbitrator for compensation purposes (Employer's Book of Exhibits, Tab DD).
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Day-to-Day Activities NOT Comparable

323. The 2000 Report assigned the same score to the Federal CX-2 and Ontario CO2

classifications, apparently based on an incorrect assumption that the typical Ontario

CO2 is directly involved in structured case management.

324. Notably, the 2000 Report rated Federal CX-1s lower than Federal CX-2s primarily

because Federal CX-1s are responsible for security of the facility and safety of the public

and only play a supporting role in case management, while Federal CX-2s are directly

involved in case management and are still responsible for security of the facility and

safety of the public (Employer's Book of Exhibits, Tab DD). This was set out on page 12

of the 2000 Report:

As a general rule, CX-1s are mainly responsible for the care, custody and
control of offenders, the security of the institution and the protection of the
public. CX-2s have these responsibilities as well, but are also primarily
responsible for correctional influence (case management) of offenders.
The common distinction between CX-1s and CX-2s, in fact, is the
level of responsibility for case management. While both CX-1s and
CX-2s are responsible for input into the case management process, CX-
2s are required to complete a number of specific case management
reports in accordance with the case management accountability matrix.

325. Yet, when it came to rating the Ontario CO2s, the 2000 Report assigned the same score

to the Federal CX-2 and Ontario CO2 classifications, apparently based on an incorrect

assumption that the typical Ontario CO2 is directly involved in structured case

management, when in fact fewer than 2% of Ontario CO2s are involved in the same.

The 2000 Report at page 30 acknowledges that Ontario CO2s, who do not have to

balance security and case management in the same manner as their federal

counterparts, are actually more similar to Federal CX-1s:

The General Duty Officer, Correctional Services, Ontario (279) was
extremely difficult to rate because in this province there are two types
of provincial facilities: one that is heavily focused on security (for
example Remand Centers) and others that are strongly focused on
programming and case management. In contrast to federal facilities,
these functions are seen as completely separate and as such the
Knowledge and Skills component is rated lower because officers do
not have to balance security and case management in the same
manner as their federal counterparts. The job evaluation team agreed
that this position would be classified somewhere between the CX-1
level and the Primary Worker position". Notwithstanding the indication
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that the Knowledge and Skills component is "rated lower for Ontario
CO2s the rating chart in the Report provides the same rating for the
federal CX-2 and the Ontario CO2.

Emphasis added.

326. Further, the current day-to-day activities of Federal CX-2s and Ontario CO2s do not

support the conclusion drawn by Arbitrator Burkett in 2016 or the 2000 Report's scoring

of the Ontario CO2 classification.

327. As set out above, of the 101 Ontario CO2s who are involved in case management, only

53 of those Ontario CO2s (2% of Ontario CO2s) are actually involved in case

management that closely mirrors the structured case management that Federal CX-2s

perform on a day-to-day basis. The remaining 48 Ontario CO2s who work at the Vanier

Centre for Women, Hamilton Wentworth Detention Centre, Toronto South Detention

Centre and Elgin Middlesex only support case management and perform duties that are

more akin to those performed by a federal CX-1, not a federal CX-2. More specifically,

the 48 Ontario CO2s and Federal CX-1s support case management and are only

indirectly involved in it. The remaining 2,577 or 96.3% of Ontario CO2s have no direct

or indirect involvement in structured or clinical case management (Employer's Book of

Exhibits, Tab GG).

(ii) The 2000 Report Scores are NOT to be Used for Compensation Purposes

328. Further, the authors of the 2000 Report cautioned readers not to use the results of the

2000 Report for compensation purposes (Employers Book of Exhibits, Tab GG). The

caution set out on page 31 in the 2000 Report reads as follows:

The analysis only shows the relative evaluations of the eleven positions
based upon a comparative analysis. The numerical values assigned
should not be used to determine the value of the positions for
classification or compensation purposes. To attempt to do so would
not fall within standard statistical practice.

Emphasis added.

329. Despite the clear and unequivocal caution not to use the scores assigned to the

classifications in the 2000 Report for compensation purposes, Arbitrator Burkett

concluded that the same score assigned to the Federal CX-2 and Ontario CO2
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warranted a "catch-up" increase to close the gap between Federal CX-2 and Ontario

CO2 salaries.

330. Given the issues with the scoring of Ontario CO2s clearly and unequivocally identified in

the 2000 Report, the caution not to use the scoring for compensation purposes, and that

more than 96% of Ontario CO2s do not perform essentially the same functions as a

Federal CX-2, Arbitrator Burkett's sweeping conclusion that a catch-up increase is

warranted should be disregarded (Employer's Book of Exhibits, Tab GG).

8.6 The Economic Environment Cannot Support the "Catch-up" Increase

331. Further, given the Province's concerning deficit and commitment to reduce the deficit

without reducing services or eliminating jobs, compensation must be restrained, not

significantly increased.

332. The cost to the Employer if the special adjustments of 15.83% were to be awarded

upfront, is an ongoing cost of $109 million annually by the end of the contract. If the

ATBs the Employer proposed were to be awarded in addition to an upfront award of

special adjustments of 15.83% the ongoing cost would increase to $170.9 million

annually by the end of the contract.

333. Further, that increase would catch 2,678 Ontario CO2s up to the Federal CX-2s salary

amount on the basis that they perform essentially the same functions, when less than

101 of those Ontario CO2s (approximately 2%) perform similar duties and

responsibilities to the case management responsibilities performed by a Federal CX-2

that justify higher remuneration paid to Federal CX-2s. Accordingly, such a "catch-up"

increase is not justifiable.
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9. THE EMPLOYER'S PROPOSAL

334. The Employers objective is to reach a collective agreement that is both fair and

reasonable to members of the Correctional Bargaining Unit, and fiscally responsible to

the public and taxpayers of Ontario. Moreover, the Employer recognizes that the

outcome reached for the Correctional Bargaining Unit can impact settlement trends

within the OPS. Therefore, the Employer seeks measured and justifiable compensation

control.

335. Four-year extension agreements were reached and ratified between the Employer and

OPSEU Unified and AMAPCEO. These agreements provide for across-the-board salary

increases of 1.5% in the first year of the collective agreement, with increases not to

exceed an average annual fiscal cost of 1.5% in any year thereafter.

336. The Employer proposes a collective agreement duration and monetary terms consistent

with these ratified agreements reached through free collective bargaining, and no

additional increases for the term of the collective agreement unless offset elsewhere.

337. The Employer also proposes administrative changes that will not reduce bargaining unit

employees' compensation, but will generate savings that can be used to help offset the

cost of some of the monetary items proposed by OPSEU.

338. The Employer's proposals address six issues:

(a) the term of the collective agreement;

(b) wages;

(c) administrative changes to insured benefits to offset the cost psychological

services support;

(d) sick leave and overtime premium payment;

(e) paid union leave for collective agreement negotiations; and

(f) PTSD prevention and mental health joint committee.
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9.1 Term of Collective Agreement

Employer's Proposal

339. The Employer proposes that the collective agreement have a term of four years, from

January 1, 2018 to December 31, 2021.

Rationale for Employer's Proposal

340. The tentative extension agreement for the Correctional Bargaining Unit reached by the

Employer and OPSEU on June 2, 2017 was for a four-year term. Under the principle of

replication, this is compelling evidence that the Parties would have agreed to a four-year

term in a free collective bargaining environment.

341. A longer-term labour contract (i.e. four years) is preferred because it will provide labour

stability and financial certainty over a longer period of time. Given that we are well into

the 2019 calendar year, a collective agreement term ending in 2021 makes practical

sense from the perspective of implementation of new terms and conditions, and also

provides stability and certainty for the organization and employees.

342. Further, numerous other bargaining units in the OPS have a four-year term collective

agreement. The following chart shows the term of OPS collective agreements, all but

one of which is four years:

Term of OPS Collective Agreements

Bargaining Unit
No. of

Employees
Length of
Term in
Years

Term

OPSEU Unified
Bargaining Unit

25,500 4 January 1, 2018 - December 31, 2021

Ontario
Provincial Police
Association

Uniform and
Civilian
Bargaining Units

8,200 4 January 1, 2015 - December 31, 2018

Professional
Engineers

600 4 January 1, 2015 - December 31, 2018
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Government of
Ontario

AMAPCEO 13,000 4 April 1, 2018 - March 31, 2022

Association of
Ontario
Physicians and
Dentists in
Public Service

10 8 January 1, 2015 - December 31, 2022

Association of
Law Officers of
the
Crown/Ontario
Crown Attorneys
Association

1,800 4 July 1, 2017 - June 30, 2022

(Term per framework agreement. Monetary
issues pending the outcome of an interest
arbitration award.)

9.2 Wages

Employer's Proposal

343. Taking into account and properly weighing all of the relevant criteria, across-the-board

salary increases of 1.5% in the first year of the collective agreement is appropriate, with

increases not to exceed an average annual fiscal cost of 1.5% in any year thereafter.

(11) Rationale for Employer's Proposal

344. The Employers proposal is consistent with the wage provisions of the unratified

Correctional Bargaining Unit extension agreement reached in 2017, which the replication

principle holds should guide the Arbitrators analysis of the deal the Parties would have

struck in a free collective bargaining environment.

345. Further, the current Unified Bargaining Unit collective agreement negotiated between the

Employer and OPSEU and the Employers recent settlement with AMAPCEO both

provide for across-the-board salary increases of 1.5% in the first year of the collective

agreement, with increases not to exceed an average annual fiscal cost of 1.5% in any

year thereafter. This is consistent with other settlements in the public sector.

346. The Employers position with respect to wages is also consistent with the statutory

criteria, particularly the Employer's ability to pay in light of its fiscal situation, the



- 100 -

economic situation in Ontario, and the extent to which services may have to be reduced,

in light of the decision or award, if current funding and taxation levels are not increased.

9.3 Administrative Changes to Insured Benefits 

Employer's Proposal

347. The Employer proposes to offset the cost of improved psychological services proposed

by OPSEU through the introduction of administrative changes to insured benefits which

will significantly reduce costs without reducing the level of benefits enjoyed by

bargaining unit members. Contingent on the Union's agreement to the Employer's

proposal on administrative changes to insured benefits, the Employer is willing to agree

to the following:

The current per half hour cap for the services of a psychologist or Master
of Social Work will be increased to forty ($40).

The annual cap of fourteen hundred dollars ($1,400) remains.

In addition, a Letter of Understanding inside the collective agreement:

In recognition of emerging mental health issues which is a key priority to
address:

Despite the forty dollar ($40) half hour cap in the collective agreement,
where a Correctional Bargaining Unit employee utilizes the services of a
psychologist, the per half hour cap of forty dollars ($40) will not apply. The
annual cap of fourteen hundred dollars ($1,400) will remain in place.

348. Failing agreement to this package, the Employer proposes:

Effective January 1, 2018, charges for the services of a psychologist
(which shall include Master of Social Work) to increase from twenty five
dollars ($25) to forty dollars ($40) per half-hour. The annual maximum of
fourteen hundred dollars ($1,400) to remain unchanged.

This is consistent with the extension agreement ratified with the OPSEU Unified

Bargaining Unit, and the extension agreement that was rejected by the OPSEU

Correctional Bargaining Unit. This also brings the level of benefits available for

psychological services into alignment with entitlements for AMAPCEO-represented

employees in the OPS.
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349. The following administrative changes to insured benefit plans are appropriate: (i)

implementation of a prior authorization plan; and (ii) annual dispensing fee frequency

cap.

Prior Authorization Plan

350. The Employer proposes to include in the collective agreement an administrative "Best

Practices" process to ensure that certain eligible drugs are reimbursed only if the

patient's drug treatment plan meets established clinical guidelines. This process will

typically apply in relation to high cost drugs where more cost effective first line therapies

exist, and to drugs prone to misuse or off-label use.

351. The Employer proposes that all prescriptions issued up to 60 days from the date of

implementation would be handled in accordance with the current process, and that all

new prescriptions issued on or after 60 days from the date of implementation would be

subject to the new provisions.

(iii) Annual Dispensing Fee Frequency Cap

352. The Employer proposes an annual limit of five dispensing fees for maintenance drug

claims only (i.e., drugs prescribed for chronic conditions that can be reasonably

dispensed over a longer term without a negative impact on patient's health). The annual

limit would not be applicable to acute care drugs.

353. The Employer proposes that the current frequency of dispensing fee payments would

apply for up to 60 days from the date of implementation. On or after 60 days from the

date of implementation, dispensing of prescriptions would be subject to the annual limit

on frequency of dispensing fee payments.

(iv) Rationale for Employer's Proposal

354. The Employer's proposal presents opportunities to generate mutually beneficial savings

(e.g. reduced prescription drug costs) without reducing the current level of benefits or

entitlements available to bargaining unit members.
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355. This makes good practical sense. Employees would not have to go to the pharmacy as

often to purchase maintenance medications, and would be motivated to use medications

that serve the same purpose but are more cost effective than alternatives.

356. In the OPS and the BPS, many of these proposed administrative measures already have

been implemented to ensure greater sustainability of insured benefits plans. In the OPS,

for example, the Ontario Provincial Police Association, which self-administers its

benefits, has health case management, enhanced generic substitution and prior

authorization as part of its benefits administration.

357. The Employer's proposal recognizes the importance of addressing emerging mental

health issues and could assist in removing some financial barriers for employees dealing

with mental health issues. As well, this proposal would likely make access to these

benefits more timely, accessible and flexible while being cost efficient, as the savings

generated from the insured benefits administrative changes would help offset the costs

of the psychological services proposal set out above.

358. OPSEU has also consistently raised issues in the media alleging understaffing in

correctional facilities and increased demands upon workers who face challenges dealing

with inmate/clients who have mental health issues. This package proposal is a

mechanism to more fully recognize the mental health issues employees face, while

being cost efficient.

9.4 Sick Leave and Overtime Premium Payment

N Employer's Proposal

359. The Employer proposes to change the definition of "overtime" in the collective

agreement so that "overtime" means an authorized period of work calculated to the

nearest half-hour and performed on a scheduled working day in addition to the regular

working period, or performed on a scheduled day(s) off, calculated over a period of two

pay periods by reducing total overtime hours worked during such period by the sum of

scheduled hours less hours worked.
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(ii) Rationale for Employer's Proposal

360. There is a disproportionately high level of sick leave utilization across the Correctional

Bargaining Unit.

361. The average short-term sickness plan ("STSP") usage in the Correctional Bargaining

Unit is set out in the chart below:

Employee Group Year Number of STSP
Days

Correctional Bargaining Unit
(All)

2014 20.6

2015 22.7

2016 22.1

2017 23.0

Correctional Officer 2 2014 24.3

2015 27.8

2016 26.8

2017 28.6

Youth Workers 2014 24.6

2015 23.4

2016 24.6

2017 25.6

Nurses 2014 24.2

2015 23.6

2016 22.0

2017 20.8
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362. The excessive costs and operational burdens associated with these high rates of STSP

utilization are exacerbated by extremely high costs associated with replacing absent

employees in the above-noted groups through overtime and backfilling.

363. As a mechanism to support the reduction of high STSP utilization, the Employer

proposes that the overtime rate of pay in the pay period will be tied to working all

scheduled hours in the two pay periods before the overtime premium pay compensation

is generated. For example, an employee who is scheduled to work 160 hours over two

pay periods (a period of four weeks) only works 144 hours and is off on paid or unpaid

leave for the other 16 hours. The employee then works two overtime shifts of 12 hours

each (i.e. 24 hours) over the same two pay periods. The employee would be entitled to

16 hours of total pay at the straight time rate and 8 hours of total pay at the overtime rate

for the two 12 hour (i.e. 24 hours) overtime shifts. So, in this circumstance, instead of

the current compensation entitlement of 36 hours of pay, an employee would receive 28

hours of pay for working the two 12 hour overtime shifts.

364. Provisions similar to those proposed by the Employer existed in the OPSEU Collective

Agreement (COR category) in 2009 to 2012. Under that collective agreement, if

attendance targets for Correctional Officers and Youth Workers were met in any given

year, those workers received lump sum payments. If attendance targets were not met in

any given year, then the ability to receive overtime for premium pay for individuals would

be reduced in proportion to the amount of absences by the individual. That arrangement

was to be in effect for twelve months following the year the target was not met.

365. The program in the 2009 to 2012 collective agreement was successful: all of the

attendance targets were met, so the overtime clause did not take effect. These

arrangements, which successfully helped contained STSP utilization, were only in place

for the term of the 2009 to 2012 collective agreement.

366. The STSP usage is currently extremely high, particularly when compared with other first

responders such as police. For each of the calendar years 2014, 2015 and 2016,

OPSEU Correctional Officer 2 annual STSP average usage was more than twice that of

OPP uniform police officers. The Correctional Officer 2 average STSP has ranged from

24.3 to 28.6 days between 2014 -2017. Therefore, the arrangement should be restored
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to the Correctional Bargaining Unit collective agreement to help contain STSP related

costs.

367. Implementation of this proposal would result in an estimated cost avoidance of overtime

expenses of almost $6 million on an annual basis in each of years 2, 3 and 4 of the

collective agreement, even assuming that there is no reduction in the rate of STSP

utilization in the bargaining unit.

9.5 Paid Union Leave for Collective Agreement Negotiations

(i) Employer's Proposal

368. The Employer's cost of paid union leave in 2015 for OPSEU collective bargaining was

approximately $1,224,000.00, an average cost of $38.00 per each OPSEU Unified and

Correctional Bargaining Unit member.

369. More recently, during this current round of OPSEU collective bargaining with the

Correctional Bargaining Unit, the Employer's cost of paid union leave under the current

collective agreement provisions for 2017 and 2018 was approximately $396,000.00, an

average cost of $50.14 per each OPSEU Correctional Bargaining Unit member.

370. Now that collective bargaining takes place separately for the OPSEU Unified Bargaining

Unit and the OPSEU Correctional Bargaining Unit, the Employer proposes that the

number of paid union leaves for collective agreement negotiations across the two

OPSEU bargaining units should be neither reduced nor increased from the current

number of 22. The size of the pie should remain the same, with the existing leaves

divided between the two bargaining units.

(ii) Rationale for Employer's Proposal

371. The number of leaves with respect to negotiations is currently divided into the Central

and Correctional collective agreements. The Parties' agreement to a standalone

Correctional collective agreement and a standalone Unified collective agreement is

simply a separation of the existing OPSEU collective agreement, and therefore the

status quo of total union leaves for negotiations across both bargaining units should not

change.
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372. If the Correctional Bargaining Unit seeks an increase in paid union leaves for its

collective agreement negotiations, then there should be a corresponding decrease to the

number of union leaves for the Unified Bargaining Unit negotiations.

9.6 PTSD Prevention and Mental Health Joint Committee

Employer's Proposal

373. The Employer proposes establishing a Joint Post-Traumatic Stress Disorder Prevention

and Mental Health Joint Committee that would focus on PTSD prevention, intervention

and recovery. One committee would be established for each Ministry. The Committee

would gather information, identify strategies and develop recommendations within a set

timeframe for the implementation of a PTSD Prevention Plan with particular focus on first

responders, as well as develop a performance measurement and monitoring framework.

Rationale for Employer's Proposal

374. Establishing a PTSD Prevention and Mental Health Joint Committee would provide a

structure for collaborative efforts between the Employer and OPSEU to promote mental

health and help employees needing assistance with PTSD or other mental health issues.

Establishing a separate committee for each Ministry would allow the committee

members to address the specific needs of bargaining unit employees in the respective

Ministries.

375. OPSEU has consistently raised issues in the media alleging understaffing in correctional

facilities, and increased demands upon workers who face challenges dealing with

inmates/clients. Establishing a joint committee to look at the prevention of PTSD may

address some of OPSEU's concerns.

376. This is a proactive move, taking into account changes to Ontario's workers'

compensation regime whereby if a first responder or other designated worker is

diagnosed with PTSD and meets specific employment and diagnostic criteria, the first

responder or other designated worker's PTSD is presumed to have arisen out of and in

the course of his or her employment, unless the contrary is shown.

377. As a key Government commitment, TBS is examining opportunities to work jointly with

OPSEU to develop options for improving mental health and wellness. Part of this
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process would involve exploring the possibility of establishing a joint committee that

would assess and make recommendations regarding employee well-being and mental

health.
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10. CONCLUSION

378. The Employer respects and values the critical services performed by Correctional

Bargaining Unit employees, who work hard every day to keep our communities safe.

The Employers objective is to reach a collective agreement that is both fair and

reasonable to members of the Correctional Bargaining Unit, and fiscally responsible to

the public and taxpayers of Ontario.

379. The Employer also recognizes that the outcome reached for the Correctional Bargaining

Unit can impact settlement trends within the OPS, and therefore seeks measured and

justifiable compensation control.

380. The Government's economic strategy is predicated on controlled spending, investment

in infrastructure and management of provincial debt. All elements need to work in

concert to ensure that Ontario's economy improves and grows.

381. The Employer recently reached four-year ratified extension agreements for the OPSEU

Unified and AMAPCEO bargaining units. These agreements include modest wage

increases that are fair and reasonable to employees and are consistent with current

economic and labour market trends.

382. The Employer respectfully submits that its proposals set out above, including monetary

wage terms are consistent with the 2017 ratified OPS collective agreements and no

additional increases for the term of the collective agreement unless offset elsewhere, is

consistent with the statutory criteria and the principles of replication and total

compensation, while fairly compensating bargaining unit members. We therefore

request that the Arbitrator accept the Employers proposals as the basis for this first

standalone collective agreement for the Correctional Bargaining Unit.


