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Course Objectives and Outline 

 
Overall Goal: 
Encourage members to support each other and to hold the employer 
accountable for proper workplace accommodation. 
 
Specific Objectives: 
Know 
• Your right to accommodation 
• Employer’s responsibility in accommodation 
 
Feel 
• More empathy towards accommodated members 
• More connected to the union’s role in ensuring accommodation 
 
Able to 
• Share today’s information with other members 
• Help/support a member that may require accommodation. 
 

Outline:  

1.  Introductions and Issues in Accommodation 10 minutes 
 

2.  What is Accommodation? 10 minutes 
  
3.  Assessing Workplace Situations and Playing our Roles    

Effectively 
 

30 minutes 

4.  Summing it up: the Main Ideas 10 minutes 



 

Statement of Respect 
 
 
 
Harassment or discrimination of any kind will not be tolerated at OPSEU 
functions. 

 
 
Whenever OPSEU members gather, we welcome all peoples of the world. We will not 
accept any unwelcoming words, actions or behaviours against our union members. 

 
 
We accord respect to all persons, regardless of age, political affiliation, including 
people of colour, women, men, First Nations, Métis and Inuit peoples, members of 
ethno-racial groups, people with disabilities, gays, lesbians, bisexual, 
transgender/transsexual people, and gender diverse persons, francophones and all 
persons whose first language is not English. 

 
 
In our diversity we will build solidarity as union members. 

 
 
If you believe that you are being harassed or discriminated against contact 
  (specify names) * for immediate assistance. 

 
 
* It is the event coordinator’s responsibility to designate at least two qualified 
persons. The names and phones numbers of such persons must be listed. One of the 
designated members shall be female. 

 
 
 
 
 
 
 
 
 
 
 
 
 
Revised September 2013 

 
 

 
 
 



 

Understanding Accommodation through 
The Chicken and Elephant Story 

By Bev Johnson 

 
Imagine an animal kingdom inhabited by chickens and 
elephants and many other different kinds of animals. These 
animals all share a common need for water, but they live in 
very different bodies, and they take in and use water in very 
different ways. 
 
The overseer of the kingdom does his/her duty and provides 
water in a tall, large container. 

 
Task Sheet 1 
1. What is the impact of the overseer’s approach of treating both 

animals the same on: a) the elephants; b) the chickens? What 
other animals might be served, not served by this approach? 

2. Imagine the diversity of bodies in this kingdom, and suggest 
some other ways of providing water that would not pose barriers 
to any animals. 

3. If the overseer were stuck with the tall, large containers, how 
might s/he accommodate the chickens, and other animals 
excluded by this approach to providing water? 

 



 

  
Definition of Duty to Accommodate 

 
The duty to accommodate in the workplace is the legal requirement for 
employers to proactively eliminate employment standards, requirements, 
practices or rules that discriminate against individuals or groups on the basis of 
a prohibited ground such as race, sex, disability, age and so on. Under the 
Ontario Human Rights Code, there are 14 prohibited grounds. For example, 
policies must be designed to ensure that those with visual impairments, or those 
who require a private area in which to conduct prayers, or those who require 
work hours which allow them to ensure family care responsibilities, do not 
encounter barriers in the first place. 
 
Where a standard or requirement is found to be discriminatory, it must be 
replaced by one that is not discriminatory, unless it is found to be a Bonafide 
Occupational Requirement (BFOR). (Note: this does not apply to discrimination 
arising from special programs designed to redress historical inequality.) 
 
When employers do NOT organize their workplaces in an inclusive way, barriers 
are created for individuals and groups that the employer must remove as an 
accommodation.  
 
An accommodation is any job modification or change to existing methods, 
equipment, systems, hours of work, work location, workflow or processes which 
enables the individual to fulfill the essential duties of the job, in a manner that is 
respectful of their right to full and productive participation in the workplace. 
 
This right in employment is guaranteed under the Ontario Human Rights Code 
on the basis of one or more of the 14 prohibited grounds.  
 
 



 

Case 1: Mia’s Story 
 

Mia approached her employer with a request to work at home on 
Mondays.  Her childcare provider is unable to work on Mondays due 
to her commitments to an elderly parent. 
 
The employer took the position that since Mia is required to provide 
direct client services on Mondays, it would not be possible to grant 
her request to work at home, especially since her co-workers have 
already been complaining about the extra work they have to do 
because of Mia’s frequent absences from work on Mondays.  The 
employer further stated that some of Mia’s colleagues also have 
children and perhaps Mia should look for another childcare provider 
who would work Mondays. 
 
Questions: 
 
1. Does an accommodation need exist?  If so, why, and on what grounds? 

 
2. If an accommodation need exists, what accommodation arrangements are 

possible? 
 
3. How might an accommodation for Mia remove barriers for other workers with 

the same problem? 
 

4. Should the employer consider an accommodation’s impact on Mia’s 
colleagues?  If so, do these considerations override Mia’s accommodation 
need, if one exists? 
 

5. What would you do as Mia’s union steward? 
 

Note: Use your reference materials here on prohibited grounds, responsibilities 
of employers and union, etc, to help you do your work. 



 

Case 2: Amir’s Story 
 

A Muslim employee, Amir, who works as a Shipper/Receiver, 
requested time off on Fridays from 11:45 a.m. to 1:15 p.m. to attend 
noon hour prayers.  This was a very busy time for the company 
because the loading of the trucks had to be completed between 1:00 
p.m. and 3:00 p.m. for Monday’s deliveries.  There were only 3 
employees responsible for this duty and Amir was one of the three.  
The employer advised Amir that they would like to give him time off, 
but it would be impossible to complete the loading of the trucks by 
3:00 p.m. with one less employee. 
 

Questions: 
1. Does an accommodation need exist? If so, why and on what grounds? 
 
2. If an accommodation need exists, what accommodation arrangements are 

possible? 
 
3. How might an accommodation for Mia remove barriers for other workers with 

the same problem? 
 
4. Do you believe the employer can successfully argue undue hardship in this 

case? 
 
5. What would you do as Amir’s union steward? 

 
Note: Use your reference materials here on prohibited grounds, responsibilities 
of employers and union, etc, to help you do your work 
 

 



 

Employer Responsibilities 
 
They include: 
• To design workplace requirements and standards so that, from the 

outset, they do not discriminate; 
• To proactively “build conceptions of equality into workplace 

standards”; 
• To accommodate individuals to the point of undue hardship, with 

the first priority being the modification of the duties and practices 
related to the present position; 

• To solicit information concerning their workers’ disability-related 
employment needs; 

• To address the issue with the worker and the Union; 
• To be creative and flexible; 
• To respect the collective agreement in terms of accommodation; 
• To maintain confidentiality; 
• To ensure that discrimination is not allowed on the part of both the 

employer and co-workers; 
• To demonstrate a willingness and commitment to accommodate; 

and 
• To work with the Union and the workers to provide education on the 

duty to accommodate. 
 
As well, employers have related responsibilities that will affect the 
success of accommodation initiatives, specifically the responsibility to 
provide a workplace free from harassment and discrimination. 
 



 

Weighing the Risks 
 

• The employer must show an objective assessment of risk. 
Considerations for risk assessment would include: nature of risk, 
severity of risk, probability of risk; scope of risk. Union stewards 
need to do their homework to assess risk levels in conjunction with 
health and safety issues – e.g. collect statistics and evidence in 
support of your position 

• Where a health and safety requirement creates a barrier for a 
person with a disability, the employer should assess whether the 
requirement can be waived or modified.  

• If the requirement can’t be modified, the employer should suggest 
alternative ways of meeting the Occupational Health and Safety 
Act; 

• Health and safety risks will mean undue hardship if the degree of 
risk that remains after the accommodation has been made 
outweighs the benefits of enhancing equality for persons with 
disabilities 

• Health and safety risks that result in undue hardship could be 
reduced to acceptable levels over time, by adding safety features, 
or changing job descriptions 

• Where possible, persons with disabilities should be allowed to 
assume risk with dignity subject to the undue hardship standard. 
High probability of harm to anyone will constitute an undue 
hardship 

• Health and safety risks need to be assessed on a case by case 
basis. 

 

 



 

Union Responsibilities 
 

• take an active role as partners in the accommodation process  (The 
Supreme Court of Canada’s decision in Central Okanagan School 
District No 23 v. Renaud 1992, sets out the obligations of unions in 
accommodation) 

• share joint responsibility with the employer to facilitate 
accommodation 

• support accommodation measures irrespective of the collective 
agreement, unless to do so would create undue hardship. 

 
Notes: 

• The Ontario Human Rights Commission’s Policy and Guidelines on 
Disability and the Duty to Accommodate state that the “collective 
agreement or other contractual arrangements cannot act as a bar 
to providing accommodation.”  

• Other case law has also established that unions also have a duty to 
accommodate across bargaining lines. 

• For the union, “undue hardship” is the impact on the collective. And 
there again, if the union is claiming undue hardship, the onus is on 
the union to prove it. Financial cost may also be an issue for the 
union.  



 

Central School District #23 vs Renaud Case 
Larry Renaud, a custodian with the Central Okanagan School District, and a 
Seventh-Day Adventist, refused to work a Friday evening shift because it fell 
within his church’s Sabbath. The employer was willing to accommodate him by 
assigning another shift. But the union refused to agree to the alternative 
proposal as it involved transferring the employee to a shift for which he had 
insufficient seniority. The employer withdrew the proposal when the union 
threatened to launch a policy grievance. Larry Renaud took his employer and 
his union to the Supreme Court of Canada in 1992 and won a landmark case. 
The court said the employer and union were jointly liable for constructive 
discrimination. The union contributed to the discrimination by incorporating the 
work schedule in the collective agreement and insisting on sticking to it. It 
refused to accept the employer-suggested accommodation which was a 
reasonable solution to the problem.  
 
• In addition to defending the collective agreement, the steward must also 

recognize if the collective agreement violates the Code. S/he must take an 
active role in supporting accommodation measures regardless of whether it 
is inconsistent with the collective agreement, up to undue hardship. The 
steward should also try to ensure that individual accommodation reduces 
overall systemic barriers. 

 
Responsibilities of the worker being accommodated 
 
• Identify the need for individual accommodation; 

 
• Be reasonable and open in looking at possible accommodations; 

 
• Communicate with the Union and the employer; and 

 
• Supply relevant information. For example, with regard to medical information, 

the employer is not entitled to have a diagnosis but is entitled to know what 
limitations the worker has and how long they will have that need (ie “the 
worker can lift between 1 and 25 lbs” or “the worker can sit for up to 2 hours 
at a time for the next 8 weeks”.) Accommodation on grounds of religion may 
require a confirmation of a religious requirement from a religious authority. 



 

Where to get help if you require accommodation  
 

• Advise your union steward. 
• Speak with your employer (Supervisor) 
• If the employer is unwilling to provide an accommodation, go back 

to your union steward for options and possible course of action. 
• Different tools and resources are also available to you through the 

Ontario Human Rights Code and policy and guidelines on disability 
and the duty to accommodate. See: 
o OPSEU’s course, Fighting for Inclusive Workplaces: An 

OPSEU Introduction to the Duty to accommodation 
o Ontario Human Rights Commission <www.ohrc.on.ca> 

 

http://www.ohrc.on.ca/


 

The Duty to Accommodate Quiz 
 

Measure your own progress in this 90 minute course, by circling the best 
answer for each question below.  
 
1. Collective agreements and contracts supercede the duty to accommodate 

True     False     Don’t Know 
 

2. The Duty to Accommodate is located in the Ontario Human Rights Code. 
True     False     Don’t Know 
 

3. Creed is not acceptable as the basis for an accommodation request. 
True     False     Don’t Know 

 
4. The Duty to Accommodate relates only to disability. 

True     False     Don’t Know 
 
5. A request for accommodation may be made based on preference. 

True     False     Don’t Know 
 
6. The employer is required to accommodate non-evident/invisible 

disabilities  
True     False     Don’t Know 

 
7. The Union must protect against violations of the collective agreement at 

all cost 
True     False     Don’t Know 

 
8. The individual requesting accommodation must give the employer access 

to his/her medical records.     
True     False     Don’t Know 



 

 
9. Both the Employer and the Union must prove undue hardship in the event 

of a failure to accommodate.     
 True     False     Don’t Know 

 
10. The Union must participate jointly with the Employer and the claimant to 

facilitate an appropriate accommodation.  
 True     False     Don’t Know 

 
11. The Duty to Accommodate may require the Employer to consider 

changing performance standards.    

 True     False     Don’t Know 
 

12. The Union may be held liable if it hinders the accommodation process. 
 True     False     Don’t Know 



 

Key Concepts of Duty to Accommodate 
 

 Accommodation is more than disability; it applies to all prohibited grounds 
 

 Accommodation is the law (Ontario Human Rights Code); it’s not optional 
 

 The onus is on the Employer to design inclusive workplaces that do not 
present barriers to individuals and groups. Failure to do so means that 
barriers will exist which it is the employer’s duty to eliminate 

 
 The Employer must prove undue hardship if they don’t want to accommodate 

 
 The person being accommodated cannot benefit, and should not be 

disadvantaged by the accommodation 
 

 Accommodation requires individual assessment 
 

 Treating everyone the same is NOT the same as treating everyone equally 
 

 The Union is liable and has a duty to cooperate with the Employer to arrive 
at a suitable accommodation 

 
 Union activists have a key role to play in building inclusive workplaces, by: 

 
 Supporting the member requiring an accommodation 
 Contributing to a constructive process 
 Educating members about their rights 
 Educating members that an inclusive workplace benefits everyone 
 Monitoring and pressuring the employer to fulfill their legal obligations 


