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Timeline Events 
The following is a list examples of some of the events linked to racism and 

racialization in Canada. This is not meant to be a comprehensive list. 

 

April 1734 

Marie-Joseph Angélique, a Portuguese-born Black slave owned by 

Thérèse de Couagne de Francheville in New France (later the province of 

Quebec), was charged with arson after a fire leveled forty-six buildings in 

the merchant’s quarter. It was alleged that Angélique caused the fire while 

attempting to flee her bondage. Captured several months after the fire, she 

was paraded through the streets of Old Montréal. 

At trial, the Prosecutor became frustrated by the lack of evidence against 

her and special judicial measures were applied.  For example, permission 

was sought by the Prosecutor to torture her prior to the passing of a 

sentence. The specific torture method, known as “question ordinaire,” 

involved the application of increasing pressure by use of a hammer on 

wooden planks, the outcome of which was to crush a prisoner’s legs. 

Marie-Joseph Angélique was convicted on the basis of public knowledge, 

tortured and then hanged.   

While it remains unknown whether or not she set the original fire, Angélique 

is viewed by many as an exceptional, outspoken freedom-fighter and 

symbol of resistance. 
 
 
 
1850  
First wave of Chinese settle in Canada as part of the gold rush. 
 
 
1875  
Chinese Canadians are disenfranchised:  

• Prohibited from voting provincially & municipally. 

• They cannot serve in juries or work in public service. 

• They are barred from professions of law & medicine. 

• Excluded from white labour unions. 
 
1876  
Canada passes the Indian Act. 
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• The Indian Act, as a policy of cultural genocide, is specifically 
designed to eradicate Indigenous culture and expropriate land 
and resources for profit and settlement.  

• The 1876 Indian Act further strengthens the 1869 Gradual 
Enfranchisement Act’s provisions instituting elected rather than 
traditional band councils. 

• The Act prohibits Indigenous women from running for Band 
council or voting on land surrenders. 

• The Indian Act defines, dislocates, disenfranchises, removes 
political sovereignty, coercively assimilates and culturally 
impedes Indigenous People. 

 
 

1880’s  
Canada recruits over 1500 Chinese labourers to help lay the track 
for the Canadian Pacific Railway (CPR) in British Columbia. 
• Chinese workers are paid wages 1/4 to 1/2 less than white 

labourers. 

• The Chinese build the most dangerous sections of the CPR 
through the Fraser Canyon and one Chinese worker dies for 
every quarter mile of railway built through the Canyon. 

• Hundreds of Chinese workers die from disease, malnutrition, 
and exhaustion. 

 
 

1885  
In the same year when the Canadian Pacific Railroad is completed, the 
Federal government passes the Act to Restrict and Regulate 
Chinese Immigration into Canada – The Chinese Immigration Act 

the first anti-Chinese bill. This Act limits immigration in response to 

White Canada’s fears of further Chinese immigration and introduces 
the Head Tax -- $50 in 1885 and $500 in 1903. At this time, $500 was 
equivalent to 2 years of labour. The Canadian government collects 
more than $23 million from the Chinese through the Head Tax (this is 
over $1billion today). 

 
1942-1947  
Japanese Canadians are interned: 

• Canadians of Japanese origin, including Canadian-born and 
naturalized citizens (men, women and children) are detained, 
relocated, and expelled from their British Columbia homes. 

• 23,000 Japanese Canadians, including 13,000 Canadian born, 
are sent to detention camps in the interior of BC, Southern 
Alberta, and Manitoba. 
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• The government confiscates their property, sells their 
businesses, and impounds their savings. 

• Many are incarcerated in jails, internment camps, and sent to 
work on road construction projects in British Columbia, Alberta, 
Manitoba, and Ontario. 

• Not until 1988, after many appeals for justice, does the 
government take responsibility and give a formal apology and 
compensation to 
12,000 (out 23,000) Japanese Canadians. 

 
 
May 1945 

Porters at the Canadian Pacific Railway voted to unionize and a collective 

bargaining agreement was finalized in May 1945.  This was the first time in 

Canadian history that a union of Black men had signed an agreement with 

a white employer.  Some of the gains made included a monthly salary 

increase, one week’s paid vacation, and overtime pay. 
 

November 1946 

Viola Desmond was arrested at the Roseland Theatre, in New Glasgow, 

Nova Scotia, for sitting in a downstairs seat in the theatre instead of in the 

balcony seats to which blacks were relegated as part of explicit racial 

segregation laws. Desmond was convicted for attempting to defraud the 

state of one cent in entertainment tax and sentenced to a fine of $20 plus 

costs or thirty days in prison.  

 

January 1964 

Halifax City Council voted to authorize the relocation of Africville residents. 

Africville was a primarily Black community located on the south shore of the 

Bedford Basin, on the outskirts of Halifax. Before this City Council made 

this decision, there was no meaningful consultation with residents of 

Africville to gather their views. In fact, it was later reported over 80 per cent 

of residents had never had contact with the Halifax Human Rights Advisory 

Committee, which was the group charged with consulting the community. 

Residents who could prove they owned their land were offered payment 

equal to the value of their houses. Residents without proof – some 

residents did not have deeds, even if their families had lived on the site for 

generations – were offered $500. Those who resisted relocation could have 



10 
 

their lands expropriated by the city. Residents resisted eviction and the 

process took over three years. 

 

May 1992 

On May 4, the Black Action Defence Committee (BADC) organized a 

peaceful demonstration outside the U.S, Consulate in Toronto where 

protestors engaged in a 45-minute sit-in before moving to City Hall. After a 

series of speeches, the march moved on to Yonge Street. There, the crowd 

swelled to over 1,000. Demonstrators confronted police. Akua Benjamin, a 

BADC activist and Ryerson professor says: 

“It was an uprising against police brutality, anti-black racism and the 

indifference to injustice displayed by the political establishment.” 

In the aftermath of the uprising, the NDP government appointed former 

United Nations ambassador Stephen Lewis to investigate the state of race 

relations in Ontario. In his report Lewis used the concept of anti-black 

racism that community and labour activists had advanced to capture “the 

spirit and resistance of the black community.” The report also made 

recommendations on systemic racism in the criminal justice system, law 

enforcement, employment and education. 

 

July 2015 

Andrew Loku:  A Sudanese refugee and father of five, who lived in a 

building leased by the Canadian Mental Health Association (CMHA), was 

killed by police officers who had been called to assist with his mental health 

crisis. The period of time between the officer’s arrival and the shooting was 

only 19 seconds. CPR had not been performed on Loku for over 10 

minutes after he was shot.  

 

March 2016 

Black Lives Matter Toronto (BLMTO) is probably best known for the sit-in it 

held in front of police headquarters on College Street in March 2016. The 

demonstration was intended as a one-night protest, but extended into a 

two-week sit-in that challenged racism and anti-black racism on multiple 

issues. At the time, the City of Toronto announced a music festival, Afro-

fest would be downsized due to alleged “noise” complaints. Alex Wettlaufer 
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was shot dead by Toronto Police near Leslie Station and Ontario’s police 

watchdog the Special Investigations Unit released its decision in the case 

of Andrew Loku. The SIU determined that Loku had threatened the police 

and that the officers acted in self-defense. The Officers refused to be 

publicly named. 

On day 15 of the sit-in at police headquarters, the protestors moved to 

Queen’s Park, shutting down traffic and calling for a review of the SIU. 

BLMTO also confronted Kathleen Wynne on the steps of the legislature 

and forced her to acknowledge the validity of BLMTO’s demands. Wynne 

conceded, “We still have systemic racism in society,” and she later brought 

a comprehensive review of the SIU as a result of its lack of transparency in 

addressing race-based policing incidents. 

 

January 2017 

Mamadou Tanou Barry and Ibrahima Barry, Khaled Belkacemi, Abdelkrim 

Hassane, Azzeddine Soufiane, and Aboubaker Thabti were killed and 

many others injured during scheduled evening prayers at the Islamic 

Cultural Center in Quebec City.  
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BASIC COMPLAINT HANDLING FOR ‘RACE”-BASED 

CASES 
1.8 Legal Burden: The Civil Standard 

The legal burden or onus rests with the complainant to persuade an 
investigator or court that the respondent committed a discriminatory act. 
But what kind of proof is necessary here? 

In Canada’s legal system, there are two kinds of proof: 

 Criminal standard: In cases involving robbery, murder or fraud, the 
prosecution must show “beyond a reasonable doubt” that the act 
happened. In addition, proof of “intent” is necessary in most criminal 
cases. No crime exists unless the persecution can show that the 
accused intended to carry out the act. 

 In civil cases: such as when a person sues for breach of contract, the 
proof is “the civil standard.” Here, the complainant establishes “on a 
balance of probabilities” or “on a preponderance of the evidence” that 
the alleged act occurred.  

 The Standard of proof in human rights cases is the civil standard. The 
complainant must show “on a balance of probabilities” or “on a 
preponderance of the evidence” that the alleged discriminatory act 
occurred. Moreover, court decisions have made it clear that the 
respondent need not intend to discriminate or be motivated by ill-will 
or prejudice for the discriminatory act to be committed. All that is 
required is the impact disadvantages a person or group of people. 

1.7 Establishing a Prima Facie Case 

Once a person has established an enumerated ground under the Code 
(e.g. the person made a request for accommodation because of disability), 
the individual has the burden of showing a prima facie case of 
discrimination.  

A prima facie case is one which: 

 The allegations, if true, would justify a finding in the complainant’s 
favour; 

 The respondent cannot answer with a satisfactory defense 
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Discrimination under the Code can be 
direct (refusal to grant a job or 
provide access to services or 
housing, for example, because of a 
disability), indirect, constructive 
(adverse effect) or based on society’s 

failure to accommodate actual differences. 

In some cases, it will be clear that discrimination has occurred. In others, a 
preliminary assessment tool may be helpful. The Supreme Court of Canada 
has suggested three broad inquiries to determine if discrimination has 
taken place:  

Differential treatment 
Was there substantively differential treatment, either because of a 
distinction, exclusion or preference, or because of a failure to take into 
account the complainant’s already disadvantaged position within Canadian 
society? 
 
An enumerated ground 
Was the differential treatment based on an enumerated ground i.e. “race” 
or a corollary ground like colour, ancestry, ethnic origin, or citizenship? 
 
Discrimination in a substantive sense 
Finally, does the differential treatment discriminate by imposing a burden 
upon, or withholding a benefit from, a person? The discrimination might be 
based on racial stereotypes of a presumed group or personal 
characteristics, or might perpetuate or promote the view that racialized 
people less capable or worthy of recognition or value as a human being or 
as a member of Canadian society who is equally deserving of concern, 
respect and consideration. Does the differential treatment amount to racial 
discrimination because it makes distinctions that are offensive to human 
dignity? 

Given the clear historical disadvantage experienced by some persons 
protected by the Code, it is likely that most differential treatment because of 
racism, will result in a finding of prima facie discrimination. This would 
include not only unfair treatment, but also neutral factors or requirements 
that have an adverse impact on racialized persons protected by the Code. 

The respondent never has the 

legal burden and is not required 

to persuade the trier of fact that 

discrimination did not occur 
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It would also include inappropriate responses, or a lack of response to the 
person’s condition or stated need for accommodation. 

3.9 Step 2: Defense 

Once a prima facie case of “race”- cased 

discrimination has been established, the 

burden shifts to the respondent to go forward 

and offer facts that are sufficient to refute the 

prima facie case. If the respondent does not 

respond at all, the conclusion on the basis of the prima 

facie case is that the discriminatory act did take place. 

3.10 Step 3: Rebuttal of the Defense 

If the respondent meets its burden, the complainant now has an opportunity 

to overcome the respondent’s defense. The complainant presents evidence 

which rebuts or shows the defense to be invalid. 

 

3.11 The Tennis Analogy 

 

The three-step formula is like a tennis match. 

 

Step 1: The prima facie case.  

The match begins with the complainant on one side of the court. The 

complainant serves the ball. There are two possibilities: 

1. The complainant proves the prima facie case and the ball clears the 
net 

2. The evidence is insufficient and the ball fails to clear the net. In this 
situation the respondent does nothing further. There is no inference 
of “race”-based discrimination to answer 

 

Step 2: The Defense: 

If the prima facie case is established, the ball is now in the respondent’s 

court. There are three possibilities here: 

a. The respondent can remain silent, do nothing and concede the 
game. Because there is no response, the racial discrimination 
is proven 

OR 
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The respondent produces a defense and hits the ball back. Again, there are 

two possibilities: 

b. The defense is insufficient and the ball fails to clear the net. It 
remains in the defendant’s court and as above, the 
respondent’s position does not prevail 

c. The defense is insufficient, the ball clears the net and is again 
in the complainant’s court 

 

 

Step 3: The Rebuttal 

 

If the ball is returned to the complainant’s court, the complainant has the 

next move. There are again two possibilities: 

1. The complainant makes no attempt, or an inadequate attempt, to hit 
the ball back. If this happens, the complainant is left with the ball and 
discrimination has not been proven 
OR 

2. The complainant produces evidence sufficient to rebut the 
respondent’s defense. The complainant thereby returns the ball and 
the allegations have been proven. 

 

Note: the analogy depicts the process conceptually as a three-step process 

but there may be many more balls hit back across the court, and more back 

and forth between the parties. 

 

5.1 Formula 1: Racial Discrimination – no admission 

Covert racism is discrimination that is subtle and camouflaged but 

nevertheless results in differential treatment. With this type of 

discrimination, the link between the alleged discriminatory act and the 

ground is not admitted. The complainant therefore, must produce evidence 

sufficient to over-ride the respondent’s denial and raise the probability that 

discrimination occurred. 

 

Step 1: The prima facie case (PFC) 

 



16 
 

In the PFC, the complainant alleges the following covert discrimination: 

 

 I am black 
 When I phoned I was told that there was a job opening for a court 

stenographer. I have four years’ experience 
 Someone who is not black was hired for the position 

 

A covert discrimination complaint in services would be similar: 

 The complainant seeks service 
 The complainant is denied service 
 The service is provided to others in similar circumstances 

 

Again, by establishing these elements, the complainant makes a prima 

facie case and the ball is served in the respondent’s court 

 

Example: 

 I am Nigerian 
 I entered a bank and asked the teller to cash a cheque made out to 

me. I presented my Driver’s License as identification. The teller 
refused to cash my cheque 

 I saw the teller cash a cheque for a non-racialized man who was 
behind me in the line 

 

Step 2: The Respondent’s Defence 

 

Once the PFC is established, the evidentiary burden shifts to the 

respondent. NOTE: The respondent does not have to prove that it did not 

act in a discriminatory manner. It must, however, provide a clear, legitimate 

non-discriminatory reason (reasons) for its actions. 

 

Example: In the stenographer complaint, the respondent may provide 

evidence to show that the person it hired had nine years’ experience in the 

position.  

 

Example: In the bank service case, the respondent may state that the 

complainant’s cheque was for $1,000 and the bank never cashes cheques 
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worth more than $500 unless the individual has an account at that branch. 

The non-racialized customer did have an account, but the complainant did 

not. Furthermore, the bank cashes cheques of all other Aboriginal 

customers who have accounts at that branch. 

 

In both cases, the respondent has returned the ball to the complainant. 

 

 

Step 3: Rebuttal of Defence 

 

The evidentiary burden is now back to the complainant for another hit at the 

ball. The complainant can rebut the legitimate non-discriminatory reason if 

he or she can show that the reason given was in fact, a pre-text. A pre-text 

is subterfuge or concealment of a discriminatory act.  There are four 

common ways of establishing pre-text: 

 General Policies/Practices 
 Statistical Evidence 
 Evidence of bias 
 Similar-Fact Evidence 

 

General Policies/Practices  

The complainant may provide evidence relating to the general practices of 
the composition of an organization for purposes of demonstrating that the 
employer is engaged in discrimination. If proved, it is possible to infer from 
the circumstances and other supporting evidence that discrimination 
probably occurred in the complainant’s particular case.  

For example, the complainant may provide comparative evidence of 
discriminatory practices in services. In a housing complaint, a general 
pattern and practice is established when the complainant provided 
evidence  that the respondent made statements to potential tenants (who 
were of the same ‘race’ as the complainant) that the apartment was already 
rented; but told potential ‘white’ tenants that the apartment was still 
available. 
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Comparative evidence with similarly situated persons of a different class 

may reveal differential treatment. 

 

Example: The respondent says that it fired the complainant, not because 

he is black but because he falsified his time sheet. The reason would be 

considered a pre-text if the complainant can show that non-black 

employees falsified their time-sheets and were only suspended, not fired. 

However, comparative evidence of the experiences of individuals who 
belong to the same group as the complainant is only useful if they parallel 
the experiences of the complainant.  

In some cases, evidence of the general pattern or practice should also be 
supplemented with additional evidence of the discriminatory treatment of 
the complainant  

Statistical Evidence 

 

Statistical evidence can be comparative when it shows different treatment 

of members of the complainant’s class.  

 

Example: Statistics of First Nations employees demonstrates that they are 

disciplined more frequently and more harshly than whites. 

In cases where, statistical evidence shows gross disparities in the 
treatment of protected groups, this may be sufficient to prove 
discrimination.  For example, in an employment complaint, statistical 
evidence showed that only 3 of 577 managers in the company were black. 
This alone may be sufficient to prove discrimination on the bases of “race”. 

However, in most cases statistical evidence must be supplemented with the 
direct practice or conduct of the respondent. For example, in order to show 
the concentration of women in one type of job and men in another; there 
must also be proof that the imbalance was caused by the employer’s 
practices or policies. In a case in which the complainant presented 
evidence of the under-representation of black workers in a company, the 
complainant also provided evidence from other black workers of their 
discriminatory treatment by the employer. 
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Evidence of Bias 

Evidence of discriminatory attitudes, slurs, name-calling, and derogatory 
comments usually suggest discrimination. However, this evidence should 
be combined with other evidence regarding the discriminatory treatment the 
complainant faced. 

Example: An office assistant reports that she overheard a foreman 
boasting that the new workers from Jamaica would never be able to make it 
through the probationary period on his crew. 

Similar Fact Evidence 

Similar Fact Evidence demonstrates a particular pattern of behavior on the 
part of the respondent. It can show for example, whether or not the conduct 
was known or acquiesced to by a corporate respondent; it can go to the 
respondent’s intent or it can corroborate the complainant’s version of 
events 

Where there is more than one complaint against a respondent, the 
evidence of one complaint can be used as similar fact evidence with 
respect to the other complaint. However, similar fact evidence must go to 
the central facts in a dispute and must relate to the individual respondent 
named in the complaint 

The time-frame of similar-fact situations can be prior or subsequent to the 
time-frame of the complaint 

For example, similar fact evidence may include evidence from other 
employees who were allegedly racially harassed by the individual 
respondent, as well as evidence from other witnesses who complained 
regarding the harassment 

5.3 Proof Formula #2: Racial Discrimination – bona fide defense or 

exemption 

 

Step 1: The Prima Facie Case 

 

The elements of the PFC are similar to covert discrimination, the only 

difference is that in an overt discrimination case, the respondent has 
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admitted to the discrimination, usually by defending against the 

discrimination on the basis of a bona fide occupational requirement. 

 

In an employment case, the elements of the PFC are as follows: 

 The complainant applies for and is qualified for the job 
 The complainant is rejected 
 The respondent admits (or in some other way makes explicit) that the 

prohibited ground of discrimination is the reason that the complainant 
was rejected 

 

Similarly, in complaints of termination of employments, differential 

treatment, refusal of services, the PFC is established by the respondent’s 

acknowledgement that the prohibited ground of discrimination is the reason 

for its action. Of course, the prima facie case must be supported by the 

evidence. 

 

Step 2: Statutory Defences/Exemptions  

 

Once the PFC is established, the respondent offers a defence. It can claim 

that its action is permitted under an excuse or exemption under the Code or 

the Charter. These are called statutory defences. 

 

Examples of statutory defences:/exemptions available under the Code: 

 

Bona Fide Occupational Qualification or Justification 

The Supreme Court of Canada has set out a framework for examining 
whether the person responsible for accommodation has met the duty to 
accommodate. Where it is established that a standard, factor, requirement 
or rule results in discrimination, the person responsible for accommodation 
must show that the standard, factor, requirement or rule: 

1. was adopted for a purpose that is rationally connected to the function 
being performed 

2. was adopted in good faith 
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3. is reasonably necessary to accomplish its goal or purpose, in the 
sense that it is impossible to accommodate the claimant without 
undue hardship. 

As a result of this test, the rule or standard itself must be inclusive and 
must accommodate individual differences up to the point of undue 
hardship. This approach is preferable to keeping discriminatory standards 
that need ongoing accommodation for people who cannot meet them i.e. A 
Police Service is ordered to modify standards requiring employees to meet 
certain height and weight restrictions that have routinely disadvantaged 
Asian applicants. 

Announced Intention to Discriminate 

It is illegal to display or publish certain kinds of discriminatory material. For 
the Code to apply, the item must be a notice, sign, symbol, emblem or 
other similar representation (such as a cartoon). It must show intent to 
discriminate or harass, or intent to provoke others to discriminate or harass 
in employment, services or housing. 

For example, a landlord distributes a button that states “do not rent to 
immigrants” at a community meeting on housing issues. This would be a 
public display of a notice that intends to promote discrimination against 
people in housing because of their race, ancestry, colour, ethnic origin or 
place of origin. 

Otherwise, section 13 of the Code is not intended to interfere with freedom 
of expression. Newspaper opinions and editorials, for example, are 
protected under freedom of expression. While some forms of expression 
may seem distasteful and offensive, this is not discrimination under 
the Code. 

This section of the Code provides an exemption for Charter Rights 
(Freedom of Expression) but provides a very narrow interpretation of 
that exemption. 

Special Programs 

Organizations and employers may create temporary special measures on a 
voluntary basis. The purpose of a special program is to help create 
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opportunities for people who experience discrimination, economic hardship 
and disadvantage. 

Landlords, service providers and other organizations may start their own 
special programs as a way to help reduce discrimination and address 
historical disadvantage.  

To be a special program, the program must meet one of the following 
conditions: 

 it must relieve hardship or economic disadvantage, or 
 help disadvantaged people achieve, or try to achieve, equal 

opportunity, or 
 help eliminate discrimination. 

If a special program does not meet one of these conditions, it may be 
deemed invalid by the OHRC, the Tribunal or another judicial body. 

Examples of special programs include: 

 programs designed to promote the hiring and advancement of women 
in a welding shop 

 programs designed to encourage the enrolment of Indigenous 
students in a university. 

An organization may be required to create a special program as a result of 
a human rights claim made against them. 

Special programs must be developed carefully and with clear reasons 
about why a particular group is chosen for special assistance. 

Special Interest Organizations 

There is an exception to the rule that services must be offered without 
discrimination. It only applies to organizations such as charities, schools, 
social clubs or fraternities that want to limit their right of membership and 
involvement. They are allowed to do this on the condition that they serve 
only or mostly a particular group of people identified by a Code ground. For 
example, a cultural club serving only persons with physical disabilities may 
limit membership to those persons, and a shelter for battered women is 
allowed to serve only people who identify as women. 
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Because this is an exception to the Code, it must be read narrowly. Only 
organizations that clearly qualify as religious, charitable, etc. can use this 
section. 

Special Employment 

Organizations are generally not allowed to hire in a discriminatory way. 
However, there are some exceptions. The most common ones are: 

1. A religious, philanthropic, educational, fraternal or social institution or 
organization may be allowed to give preference in hiring employees 
based on Code-protected grounds if the organization is focused on 
serving the interests of that group of people. For example, an 
organization that specializes in providing services to people with 
disabilities may give preference in hiring people with disabilities. This 
exception is only permitted if membership in a particular group is 
reasonable, genuine and linked to the duties of the job they are being 
hired for. 

2. It is legal to make a hiring decision based on age, sex, record of 
offences or marital status only if an employer can show that the 
requirement is reasonable, genuine and based on the nature of the 
job. 

3. The Code allows you to hire or not hire any medical or personal 
attendant for yourself or an ill member of your family. This section 
does not, however, allow agencies or health care services to send 
nurses or personal attendants to clients based on discriminatory 
preferences. You must be the “employer” to hire who you want to 
care for you or an ill family member. 

Step 3: Rebuttal of the Defence 

To rebut, the complainant can demonstrate that the defence does not 
qualify as an exemption or an excuse. The complainant might show for 
example that the respondent has not met the requirements for a BFOR. 
The complainant could argue that the respondent’s alleged BFOR is based 
on stereotypical assumptions or vague impressions. 

Example: The respondent claims that it did not hire a complainant who 
identifies as Chinese into a permanent position on the stated policy that 
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Chinese employees do not qualify for the height and weight standards 
required for the physical duties i.e. heavy lifting required in on the oil rig. 
Rebuttal: the policy is based on stereotypical assumptions regarding 
Chinese workers’ ability to do heavy lifting and further, the height and 
weight restrictions are not reasonably necessary, nor rationally connected 
to the duties of the job. 

5.5 Proof Formula 3: Systemic Discrimination 

For adverse effect discrimination, the prima facie case contains the 
following: 

 The respondent has a policy or practice that is neutral or non-
discriminatory 

 The policy or practice adversely affects the complainant, and other 
employees on the basis of ‘race” or a corollary ground  

 The adverse treatment results in substantive discrimination in that it 
imposes, because of the presumed “raicial” characteristics of the 
complainant or the group, obligations, penalties or restrictions not 
imposed on other members of the work force 

In a complaint of refusal to hire, the prima facie systemic discrimination 
case would look like this: 

 The complainant applied for the available job 
 The complainant was rejected on the basis of a policy or practice that 

is on its face neutral 
 The respondent’s policy or practice sets out conditions that the 

complainant cannot meet because of a prohibited ground of 
discrimination 

Examples of policies or practices that may involve systemic discrimination: 

 Requirement to pass fitness requirements  
 Canadian experience requirements  
 Requirements that employees must work on Saturdays 
 Policy that all employees must have a Bachelor’s Degree  

 

 

Frequently in systemic discrimination, the prima facie case is established by 

a statistical comparison. For example, at the GTA Railways, you must have 

worked in the die shop for one year before you can work as a maintenance 

mechanic. Stats show that no blacks have ever worked in the company’s 

die shop. The standard adversely affects blacks as compared to non-black 
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5.6 The Respondent’s Defence 

 

Once a prima facie case is established, the burden shifts to the respondent 

who must show that: 

1. The policy/practice is was adopted for a purpose that is 
rationally connected to the function being performed 

2. was adopted in good faith 
3. is reasonably necessary to accomplish its goal or purpose, in 

the sense that it is impossible to accommodate the claimant 
without undue hardship 
 

5.7 Rebuttal of the Defence  

 

The complainant can rebut the defence if he/she can show that: 

1. The policy/practise is not rationally connected to the function 
being performed 

2. Was not adopted in good faith 
3. An alternate policy/practice avoids or lessens the alleged 

discriminatory impact and still allows the employer’s legitimate 
purpose to be met. If accommodation can be provided the 
employer is required to adopt it. 
 

5.8 The Duty to Accommodate 

 

In systemic discrimination, the key issue is whether or not the respondent’s 

policy can be altered or modified to eliminate the discriminatory effect. The 

courts have clarified that the Code imposes a positive obligation on 

respondents to do so.  

 

Here is how the respondent might argue that it has met its duty in the 

examples above: 

 The respondent might argue that certain fitness requirements are 
necessary because the job requires use of heavy equipment, such as 
hoses. It also requires the employee to be physically fit, exhibit agility, 



26 
 

speed and strength in emergency situations, such as in weather 
disasters and fires. 

 The respondent may claim that requirements are imposed by 
designating bodies that employees do a two year practicum in 
Canada before they can become accredited 

 The respondent might provide evidence that Saturday is the most 
busiest day of its schedule 

 The respondent may say that the job requires employees to make 
legal arguments in court for which a university degree is required 
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5.9 Assessing undue hardship  

The Code prescribes only three considerations in assessing whether an 
accommodation would cause an undue hardship: 

1. Cost: Both the Code and the courts have set the cost standard as a 
high one. Costs will amount to an undue hardship if they are: 
quantifiable; shown to be related to the accommodation; and so 
substantial that they would alter the essential nature of the enterprise, 
or so significant that they would substantially affect its viability. 

2. Outside Sources of Funding: Outside sources of funding may be 
available to alleviate accommodation costs. Organizations should 
avail themselves of such resources in order to meet their duty to 
accommodate and must do so before claiming undue hardship. 

3. Health and Safety Risks: Whether a health and safety risk is sufficient 
to constitute an undue hardship must be evaluated using the three-
step test described under systemic discrimination. The nature, 
probability, severity and scope of the risk must be determined based 
on objective, cogent evidence and not on assumptions or 
impressionistic evidence. It is also necessary to consider the fact 
that, in most things, perfect safety is not possible and that a 
reasonable level of safety is the goal. 
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Appendix A: Definitions for handling “race”-based 

complaints 

Accommodation: a process for eliminating non-essential job requirements and 
adapting or adjusting, existing job requirements or conditions in order to enable 
a person to carry out the essential duties of a position. 

An employer, must for example, make a workplace physically accessible or 
otherwise enable employees to carry out the essential duties of a position, unless 
to do so would cause undue hardship (see glossary under “Undue Hardship”). 
For a blind employee, accommodation could mean providing a computer or voice 
synthesizer; for a woman with needs related to her family, this could include 
changes to her shift schedule. 

Adverse Impact: discrimination that occurs when an employer, service provider, 
or union for genuine business reasons adopts a practice or a rule, which appears 
to be neutral and will apply equally to all, but which has a discriminatory effect on 
a particular group of people protected by the Code. It is discriminatory because it 
imposes, because of the special characteristics of the group, obligations, 
penalties or restrictive conditions not imposed on other members of society. 

Bias is an inaccurate or limited way or perceiving a group. Negative bias toward 
members of a group can be expressed through language, published materials, 
specific conduct, or through other communication or practices. 

Bona Fide and Reasonable Requirements or Qualifications (BFORs or BFOQs): 
Where the complainant makes out a prima facie case of discrimination because a 
standard or requirement has had an adverse impact based on a prohibited ground of 
discrimination, the respondent may avoid liability by establishing that the standard or 
requirement in question is a ‘BFOR’ or ‘BFOQ’. According to the three-step test outlined 
in “Constructive Discrimination”. 

Constructive or Systemic Discrimination is a rule or practice that unintentionally 
singles out particular people and results in unequal treatment. This type of unintentional 
discrimination is called “constructive” or “adverse effect” discrimination. 

For example, an employer has a rule that male employees must be clean- shaven. 
Using this rule, the employer refuses to hire a Sikh man who, according to his religion, 
is not allowed to shave. The rule is not “intended” to exclude Sikh men from a job, but it 
has this effect. Unless an employer can show that a change or exception to the rule 
would be too costly or create a health and safety danger, the employer should agree to 
change the rule. 

The Supreme Court of Canada has set out a framework for examining whether the 
person responsible for accommodation has met the duty to accommodate. Where it is 
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established that a standard, factor, requirement or rule results in discrimination on its 
face, the person responsible for accommodation must show that the standard, factor, 
requirement or rule: 

 was adopted for a purpose that is rationally connected to the function being 
performed, 

 was adopted in good faith, and 

 is reasonably necessary to accomplish its goal or purpose, in the sense that it is 
impossible to accommodate the claimant without undue hardship. 

As a result of this test, the rule or standard itself must be inclusive and must 
accommodate individual differences up to the point of undue hardship. This approach is 
preferable to maintaining discriminatory standards supplemented by changes for those 
who cannot meet them 

Creed is interpreted to mean “religious creed” or “religion.” It is defined as a professed 
system and confession of faith, including both beliefs and observances or worship. A 
belief in a God or gods, or a single supreme being or deity is not a requisite. Religion is 
broadly accepted by the to include, for example, non-deistic bodies of faith, such as the 
spiritual faiths/practices of aboriginal cultures, atheism, as well as bona fide newer 
religions (assessed on a case by case basis).The existence of religious beliefs and 
practices are both necessary and sufficient to the meaning of creed, if the beliefs and 
practices are sincerely held and/or observed 

Direct Discrimination: A person discriminates “directly” when the action itself is 
discriminatory and when the person acts on his or her own behalf. For example, a 
building manager who refuses to rent an apartment because he prefers to rent to 
someone of his own ethnic background is discriminating directly (see “Indirect 
Discrimination”) 

Disability is defined as: 

 (a) any degree of physical disability, infirmity, malformation or disfigurement that 
is caused by bodily injury, birth defect or illness and, without limiting the 
generality of the foregoing, includes diabetes mellitus, epilepsy, a brain injury, 
any degree of paralysis, amputation, lack of physical co-ordination, blindness or 
visual impediment, deafness or hearing impediment, muteness or speech 
impediment, or physical reliance on a guide dog or other animal or on a 
wheelchair or other remedial appliance or device, 

 (b) a condition of mental impairment or a developmental disability, 
 (c) a learning disability, or a dysfunction in one or more of the processes involved 

in understanding or using symbols or spoken language, 
 (d) a mental disorder, or 
 (e) an injury or disability for which benefits were claimed or received under the 

insurance plan established under the Workplace Safety and Insurance Act, 1997 
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Discrimination is any practice or behavior, whether intentional or not, which has a 
negative effect on an individual or group because of a ground protected under the 
Code. Discrimination may arise out of direct differential treatment, or it may arise from 
the unequal effect of treating individuals and groups in the same way. Either way, if the 
effect on the individual is to withhold or limit full, equal, and meaningful access to goods, 
services, employment etc., available to other members of society, it is discrimination. 

Discrimination because of Association is discrimination because of a person’s 
association, relationship or dealings with another person identified by a ground in the 
Code. You have this protection whether or not you are identified by a ground in the 
Code. 

Equal Treatment means treatment subject to all requirements, qualifications and 

considerations that are not a prohibited ground of discrimination. 

Although “discrimination” is not defined in the Code, “equal” is. “Equal” means not only 
treating people the same way, but may also mean treating people differently. For 
example, building a ramp for a person with a disability is not “equal treatment” in the 
strict sense because a ramp is something built especially for persons with disabilities; 
but it is a requirement for a person who uses a wheelchair to have equal access to a 
building. 

“Equal” means that when you have been discriminated against because of a ground in 
the Code, you are entitled to the Code’s protection. You do not actually have to prove 
that you are racialized or gay or that you have a disability or whatever the ground is as 
long as you can show that the treatment was because of a ground in the Code.  

Essential Duties are those that are necessary for the use of a service, access to 
housing or to do a job. The requirement must be reasonable and genuine. For example, 
if a person applies for a job as a lawyer, it may not be essential that he or she be able to 
operate a photocopier. However, if that person is applying for a job in a copy shop, the 
ability to use a photocopier is likely essential. 

Family Status means the status of being in a parent and child relationship. This is 
interpreted liberally to include a wide range of family forms: sole-support parents, 
grandparents and includes non-biological parent and child relationships, such as 
families formed through adoption, step-parent relationships, foster families, and non-
biological gay and lesbian parents. 

Gender Identity is each person’s internal and individual experience of gender. It is their 
sense of being a woman, a man, both, neither, or anywhere along the gender spectrum. 
A person’s gender identity may be the same as or different from their birth-assigned 
sex. Gender identity is fundamentally different from a person’s sexual orientation. 

Gender Expression is how a person publicly presents their gender. This can include 
behaviour and outward appearance such as dress, hair, make-up, body language and 
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voice. A person’s chosen name and pronoun are also common ways of expressing 
gender. 

Harassment means engaging in a course of vexatious comment or conduct that is 
known or ought reasonably to be known to be unwelcome.  

“Harassment” means statements or actions that are not welcome. The other person 
may know this because they have already been told that the behaviour is not welcome. 
Or the conduct may be so distressing or annoying that an objective person would agree 
that the behaviour was unwelcome. 

Harassment requires a “course of conduct”, which means that a pattern of behaviour or 
more than one incident is usually required. However, one incident may be enough to 
support a finding of harassment where the incident creates a poisoned environment. 

Hate Activity: Comments or actions against a person or group of person motivated by 
hate based on race, ancestry, national or ethnic origin, language, colour, creed, sex, 
age, disability, sexual orientation, gender identity or other similar grounds or factors. It 
includes but is not limited to: hate propaganda, advancing genocide, 
telephone/electronic communications promoting hate, and display of hate through any 
notice, sign, symbol or emblem. 

Homophobia is irrational fears and negative attitudes, feelings and beliefs about non-
heterosexuality. Homophobia can range from extreme hatred and fear of members of 
LGBTQ communities, to feelings of disquiet and discomfort. 

Intersectionality has been defined as “intersectional oppression [that] arises out of the 
combination of various oppressions which, together, produce something unique and 
distinct from any one form of discrimination standing alone...”  

Indirect discrimination is discrimination carried out through another person. For 
example, a building manager instructs her superintendent not to rent to people of a 
particular ethnicity because their food “smells too much”. The manager can also be 
named in the human rights claim because she used the superintendent indirectly to 
discriminate against people because of their ethnic origin. 

Islamophobia can be described as stereotypes, bias or acts of hostility towards 
individual Muslims or followers of Islam in general. In addition to individual acts of 
intolerance and racial profiling, Islamophobia leads to viewing Muslims as a greater 
security threat on an institutional, systemic and societal level.  

Linguistic Profiling has been defined as the “determin[ation of] characteristics such as 
place of origin, ethnic origin, ancestry, “race” and socio-economic status from the way a 
person uses language.”  
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Marital Status means the status of being married, single, widowed, divorced or 
separated and includes the status of living with a person in a conjugal relationship 
outside marriage. 

Neutral Requirement—a requirement that on the surface, appears unbiased. 

Poisoned Environment is a workplace or service that is hostile or unwelcoming 
because of insulting or degrading comments or actions that have been made about 
others based on a Code ground. When comments or conduct of this kind have an 
influence on others and how they are treated, this is known as a “poisoned 
environment”. A poisoned environment cannot, however, be based only on personal 
views. There must be facts to show that an objective person would see the comments 
or conduct resulting in unequal or unfair terms and conditions. 

Pregnancy—In Human Rights law, the term takes into account all the special needs 
and circumstances of a pregnant woman and recognizes that the experiences of women 
will differ. Special needs can be related to circumstances arising from: 

 miscarriage 
 abortion 
 complications because of pregnancy or childbirth 
 conditions which result directly or indirectly from an abortion/ miscarriage 
 recovery from childbirth 
 breastfeeding.  

The Code provides protection of women in all areas of employment including: hiring, 
promotion, training, assignments to important or more challenging projects; and, 
resuming work after your pregnancy or parental leave. 

Prejudice: an opinion or judgment based on irrelevant considerations or inadequate 
knowledge, especially an unfavorable opinion or judgment. 

Prima facie Case of Discrimination: The phrase ‘prima facie case of discrimination’ is 
often used in human rights cases. Usually, the complainant in proceedings before 
human rights tribunals must show a prima facie case of discrimination. A prima facie 
case in this context is one which covers the allegations made and which, if they are 
believed, is complete and sufficient to justify a verdict in the complainant’s favour in the 
absence of an answer from the respondent.  

Racism: a system of implicit or explicit beliefs, assumptions or actions that may be 
based on a specific ideology, of inherent superiority of one racial or ethnic group over 
another, and by which individuals or groups of people exercise power that abuses or 
disadvantages others on the basis of their skin colour, or racial or ethnic heritage. 

Racial Profiling: is as any action undertaken for reasons of safety, security or public 
protection that relies on stereotypes about race, colour, ethnicity, ancestry, religion or 



33 
 

place of origin rather than on reasonable suspicion, to single out an individual for 
greater scrutiny or different treatment. Racial profiling is, at its heart, a form of racial 
stereotyping based on preconceived ideas about a person’s character.  

Racialization is the process by which societies construct races as real, different and 
unequal in ways that matter to economic, political and social life. This term is widely 
preferred over descriptions such as "racial minority", "visible minority" or "person of 
colour" as it expresses race as a social construct rather than as a description of persons 
based on perceived characteristics. 

Reprisal: is an actual or threatened retaliatory action in response to a person claiming 
rights under the Code. Reprisal can be found in situations where a person did not make 
a formal complaint, and is usually inferred from the facts of a case. For example, if a 
supervisor threatens termination and a law suit shortly after an employee requests 
accommodation, reprisal can be inferred from the timing and content of the supervisor’s 
threats. However, reprisal is not based simply on the personal views of the person 
complaining, but there must be facts to show that an objective person would see the 
comments or conduct as also resulting in unequal or unfair terms and conditions. 

Sexual Harassment is defined as comments or actions based on sex or gender, that 
are unwelcome or should be known to be unwelcome. They may include humiliating or 
annoying conduct. Harassment also requires a “course of conduct”, which means that a 
pattern of behaviour or more than one incident is usually required for a claim to be 
made. However, a single significant incident may be sufficiently offensive to be 
considered sexual harassment.  

Sexual Orientation is more than simply a status that an individual possesses; it is an 
immutable personal characteristic that forms part of an individual’s core identity. Sexual 
orientation encompasses the range of human sexuality from gay and lesbian to bisexual 
and heterosexual orientations. 

Sexual Solicitation is an unwelcome advance or request for sexual favours made by a 
boss, supervisor, a senior Union official, or other person in a position of power. 

Special Program: Is a program (sometimes designated by the Ontario Human Rights 

Commission) that seeks to: 

 relieve hardship or economic disadvantage, or 
 assist disadvantaged persons or groups to achieve or attempt to achieve equal 

opportunity, or 
 contribute to the elimination of discrimination. 

If a special program does not meet one of these conditions, it may not have a defense 
under the Code. 

Examples of a special program include: 
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 Programs designed to promote the hiring and advancement of women in a welding 
shop. 

 Programs designed to encourage the enrolment of Aboriginal students in a 
university. 

 An organization may be required to create a special program as a result of a human 
rights claim made against them.  

Stereotype—an oversimplified, false, or over-generalized view of a group of people. 

Systemic Discrimination—similar to constructive discrimination, systemic 
discrimination forms part of an organization’s operating procedures, such as 
employment policies and practices and can include: direct, indirect discrimination, 
harassment or constructive discrimination. For example, height and weight 
requirements of particular jobs discriminated against women and racialized groups, 
whose norms for weight and height were not the same as dominate male groups upon 
which the requirements are based. 

Transgender is an umbrella term referring to people with diverse gender identities and 

expressions that differ from stereotypical gender norms. It includes but is not limited to 

people who identify as transgender, trans woman (male-to-female), trans man (female-

to-male), transsexual, cross-dresser, gender non-conforming, gender variant or gender 

queer. 

Transsexual are individuals who have a strong and persistent feeling that they are 
living in the wrong sex. This term is normally used to describe individuals who have 
undergone sex-reassignment surgery. A male transsexual has a need to live as a man 
and a female transsexual has a need to live as a woman. 

Undue Hardship is the duty to accommodate exists up to the point of undue hardship. 
It is the Commission's position that the Code prescribes only three considerations in 
assessing whether an accommodation would cause an undue hardship: 

Cost: Both the Code and the courts have set the cost standard as a high one. Costs will 
amount to an undue hardship if they are: quantifiable; shown to be related to the 
accommodation; and so substantial that they would alter the essential nature of the 
enterprise, or so significant that they would substantially affect its viability. 

Outside Sources of Funding: Outside sources of funding may be available to alleviate 
accommodation costs. Organizations should avail themselves of such resources in 
order to meet their duty to accommodate and must do so before claiming undue 
hardship. 

Health and Safety Risks: Whether a health and safety risk is sufficient to constitute an 
undue hardship must be evaluated using the three-step test described under systemic 
discrimination. The nature, probability, severity and scope of the risk must be 
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determined based on objective, cogent evidence and not on assumptions or 
impressionistic evidence. It is also necessary to consider the fact that, in most things, 
perfect safety is not possible and that a reasonable level of safety is the goal. 
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Appendix B: Harassment and Discrimination Investigations  
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